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A vacancy has been again created on the 
bench of the United States Supreme Court by 
the death of Justice Howell E. Jackson. He 
was the youngest member of the court but 
one in point of service, having been appointed 
in 1893, his only junior on the bench being 
Mr. Justice White. Justice Jackson was for 
along time in infirm health, as will be re- 
called by the discussion about his condition 
at the time of the income tax hearings. He 
did not sit at the first hearing, but was pres- 
ent at the rehearing, when, as will be remem- 
bered, he voted to sustain the income tax 
law. He was not long enough upon the 
bench to leave a marked impression though 
he rendered some opinions conspicuous for 
their ability. Among them may be instanced 
that of Lacelles v. State of Georgia, holding 
that a fugitive from justice, surrendered by 
one State of the Union to another State, upon 
requisition charging him with the commission 
of a specific crime, is not exempt from in- 
dictment and trial in the State to which he is 
returned for any other or different offense 
than that designated and described in the 
requisition proceedings. This point has been 
the subject of earnest and elaborate contro- 
versy between courts of last resort of differ- 
ent States, as well as eminent legal text writ- 
ers. The Supreme Court of the United States 
took what has generally been regarded the 
correct constitutional view of this question, 
and the opinion by Mr. Justice Jackson was 
regarded as a model of convincing reasoning 
and lucid expression. He was a man of 
strong intellect and was held in high esteem 
by the bar of the whole country. More than 
usual interest will attach to the appointment 
of his successor, owing to the closeness of the 
divisions in the court in some recent cases of 
importance. 

Recent cases have greatly modified the old 
common law rule of self-defense, thet in or- 
der to justify the killing of his assailant the 
party assailed must show that he had re- 
treated as far as he could with safety before 
the mortal stroke was given, and had killed 
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his adversary from necessity to avoid his own 
destruction. Some time ago we called atten- 
tion to the case of State v. Evans (40 Cent. 
L. J. 177), wherein the Supreme Court of 
Missouri held that one whose life has been 
threatened may arm himself and knowingly 
go into the vicinity of the threatening party ; 
and that the mere fact that he does so in the 
expectation of being attacked will not de- 
prive him of the right to take life in self-de- 
fense. And now the Supreme Court of In- 
diana, in the recent case of Page v. State, 
adopts a similar radical doctrine, holding that 
a charge by a lower court that in order to 
justify a homicide on the ground of self-de- 
fense, a person endangered or assailed must 
employ all reasonable means within his power 
consistent with his safety, to avoid the dan- 
ger, and avert the necessity of taking life ; he 
must even retreat, if retreat be safe and prac- 
ticable—is erroneous, and that one who is 
without fault, and in a place where he has a 
right to be, may, without retreating, resist 
an attack which reasonably appears to imperil 
his life, or subject him to grievous bodily 
harm, and, if necessary for his own protec- 
may take the aggressor’s life. In regard to 
the duty of retreat, the Indiana court said 
that ‘‘if applied to all cases where a person 
going his lawful way is assaulted, without 
reference to the question whether a felony or 
a mere trespass on the person is manifestly 
intended, it would require a man to flee be- 
fore another who murderously assailed, 
or a traveler to flee before a_high- 
way robber, or a woman to flee be- 
fore her would-be-ravisher, before resort- 
ing to extreme measure of defense. It is 
safe to say that the law puts upon a person 
no such necessity.’’ In an earlier case, that 
of Runyon v. State, 57 Ind. 80, the same 
court remarked that, ‘‘a very brief examina- 
tion of the American authorities make it evi- 
dent that the ancient doctrine as to the duty 
of a person assailed to retreat as far as he 
can, before he is justified in repelling force 
by force, has been greatly modified in this 
country, and has with us a much narrower 
application than formerly. Indeed, the ten- 
dency of the American mind seems to be very 
strongly against the enforcement of any rule 
which requires a person to flee when assailed, 
to avoid chastisement or even to save human 
life.’’ Since the Page case was decided a 





186 CENTRAL LAW JOURNAL. 


No. 10 








similar question came before the Supreme 
Court of the United States in Beard v. U. S., 
15 8S. C. Rep. 962. During the trial of this 
case in the lower court United States District 
Judge Parker instructed the jury that the de- 
fendant was compelled by the law of self- 
defense ‘‘to avoid danger by getting out of 
the way if he could ; that the only place where 
he need not retreat further was his dwelling 
house.’’ The Supreme Court of the United 
States reversed this decision, and in an opin- 
ion written by Mr. Justice Harlan held that, 
inasmuch as the defendant was on his own 
premises, when the deceased advanced upon 
him in a threatening manner, if the accused 
did not provoke the assault, and had at the 
time reasonable grounds to believe, and in 
good faith believed, that the deceased intended 
to take his life, or do him great bodily harm, 
he was not obliged to retreat, nor to consider 
whether he could safely retreat, but was en- 
titled to stand his ground, and meet any at- 
tack made upon him with a deadly weapon, 
in such way and with sueh force as, under all 
the circumstances, he, at the moment, honestly 
believed, and has reasonable grounds to be- 
lieve, was necessary to save his own life, or 
to protect himself from great bodily injury. 








NOTES OF RECENT DECISIONS. 


SaLe—Barrer—Compiete PaymMent—DeE- 
LIVERY—TENDER AND ACCEPTANCE.—A bar- 
ter is a transaction where goods are exchanged 
for goods; and it is immaterial whether the 
goods exchanged are of the same kind and 
quality or of an entirely different species, or 
whether mutual delivery is had contempora- 
neously with the making of the contract, or 
delivery by one is made then and delivery by 
the other is to occur afterwards. © In such a 
transaction, where the party bound to future 
payment tenders goods in discharge of his 
obligation, payment is not completed, and 
the obligation discharged, until the title to 
the goods passes to the creditor or obligee ; 
nor will the title pass to the latter until he 
has expressly or impliedly accepted the goods. 
In such case the party bound to pay bya 
future delivery of goods must when he tenders 
them, notify the creditor, and afford him an 
opportunity to inspect the goods tendered, 

_ before the latter will be held to an implied 





———. 


acceptance of them. The above principle 
are illustrated by the Supreme Court of Ohi 
in the case of Jenkins v. Mapes, 41 N, §& 
Rep. 137. 





Evipence — DeEcLARATIONS—ReEs Gesta— 
BREACH OF MARRIAGE Promise.—In the re 
cent case of Wilson v. Smelser, 41 N. E. Rep, 
76, deciced by the Supreme Court of Indiana, 
a judgment for plaintiff for damages for 
breach of promise of marriage was reversed, 
because plaintiff had been allowed on the 
trial to prove her own declarations made in 
the absence of defendant to her parents, that 
she and the defendant ‘‘were to be married 
on the Ist of October.’’ The court said in 
part: 

Mere self-serving declarations, made by a partyin 
the absence of the other, are ordinarily not compe 
tent to be givenin evidence by the party who made 
them. Such statements are classed among that branch 
of declarations denominated as “thearsay evidence,’ 
and are incompetent. Meyer v. Bell, 65 Ind. 83; 0 
vey v. Jackson, 186 Ind. 286, 4 N. E. Rep. 149; Brown 
v. Kenyon, 108 Ind. 283,9 N. E. Rep. 283; Machine 
Co. v. Gordon, 124 Ind. 495,24 N. E. Rep. 1053. One 
of the exceptions to the rule that hearsay evidence 
will be excluded is that, when a declaration is made 
by a party during the performance of an act whichis 
itself the subject of legitimate proof, such declaration 
is admissible as part ofthe res geste. Puett vy. Beard, 
86 Ind. 104; Shauver v. Phillips, 7 Ind. App. 12, 4% 
E. Rep. 450. Inan action for a breach of marriage 
contract, itis competent for the female plaintiff to 
prove her own consent to the alleged contract; and 
this may have been done by evidence of her own cor 
duct during the engagement, and before the estrange 
ment between the parties, and her declarations a 
companying the same. Such declarations, however, 
in the absence of any act of his of which they couli 
be explanatory, or to which they might give character, 
are not proper evidence. King v. Kersey, 2 Ind. 40; 
2 Lawson, Rights, Rem. & Prac. sec. 696. Thus, the 
plaintiff’s acts of preparation for marriage, and het 
declarations in furtherance of such acts, as 4 part 
thereof, and showing the matrimonial intent, are com 
petent in her favor, although made in the defendants 
absence. Abb. Tr. Ev. pp. 676, 677. It has also been 
held by this court that the declarations and manifee 
tations of grief and disappointment on the part of the 
bride at the failure of the bridegroom to appear 
the hour appointed for the marriage ceremony Welt 
competent testimony. Hughes v. Nolte, 7 Ind. App 
526, 34.N. E. Rep. 754. In the case before us the 
declarations admitted were not made, and did not 
purport to have been uttered in connection with of 
during the performance of any act of which they ci 
be said to form part of the res geste. The questions 
by which the testimony of the declarations was elicited 
clearly shows that it was intended to prove only her 
bare statements to her parents and relatives, made in 
the absence of the appellant, relative to the all 
future marriage or the engagement of the parties. 
Such declarations are clearly incompetent. Jones ¥. 
Layman, 123 Ind. 569, 24 N. E. Rep. 363; Oates v. Me 
Kinney, 48 Ind. 562, 566. In the case first cited it was 
said by the Supreme Court: ‘The declarations would 
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have been incompetent, had they been'made before 
the alleged estrangement, for the reason that they 
were coupled with no act of the appellee indicating 
that she contemplated marrying the appellant. But 
had the declarations accompanied some act of the ap- 
pellee which would have rendered them competent, 
ifa part of the res geste, having been made days after 
the estrangement, they were incompetent for any 
purpose.” Of course, the objection that the declara- 
tions were made after the estrangement does not ap- 
ply in the present case. But that they were made in 
connection with some act or conduct of the appellee 
indicating an intention to marry the appellant is not 
claimed. 





AsusE OF Process—ActTion For—LEvy ON 
Exemrt Property.—In Nix v. Goodhile, 68 
N. W. Rep. 701, decided by the Supreme 
Court of Iowa, it was held that an action will 
lie against one who maliciously and without 
probable cause garnishes the exempt earnings 
of his debtor, knowing them to be exempt, 
with the purpose of harassing the debtor’s 
employers and thereby compelling him to pay 
the debt out of such exempt money in order 
toavoid discharge. The following is from 
the opinion of the court: 


In 2 Add. Torts, sec. 868, it is said: ‘“*Whoever 
makes use of the process of the court for some pri- 
vate purpose of his own, not warranted by the exi- 
gency of the writ or the order of the court is answer- 
able to an action for damages for an abuse of the pro- 
cess of the court.’?’ The authorities are strong, if not 
quite uniform, that the unlawful use of the process 
must be malicious, and without probable cause; the 
rule being akin, in that respect, to actions for mali- 
cious prosecution. In fact, the two actions are of the 
same general character, the one being the malicious 
prosecution of a suit, and the other the malicious use 
of process issued in aid of a proceeding, either pend- 
ing or determined. Keeping in view that such an ac- 
tion is warranted when the process of the court is 
maliciously and without probable cause misused or 
misapplied to accomplish some purpose not warranted 
or commanded by the writ, we are in position to ap- 
ply the rule to the facts in this case. The property in 
question is by law exempt from execution, which 
means that itis not to be seized upon execution for 
the debts of the owner. Code, sec. 3072. Hence such 
a levy is not warranted under the law. The execu- 
tion, if against the property of the judgment debtor, 
requires the sheriff ‘‘to satisfy the judgment and in- 
terest out of property of the debtor subject to execu- 
tion.” Code, sec. 3033. It is thus seen that nothing 
in the law nor on the face of the process warrants the 
seizure of exempt property. But where itis done, 
More than the unwarrantable act is required. It 
must be done maliciously, and without probable cause. 
In this case it is admitted that the defendant directed 
the garnishment, not only with knowledge of the 
exemption, but maliciously, and with a purpose un- 
lawfully to subject the exempt money to the payment 
ofthis debt, by vexing and harrassing the company, 
and tocompel the plaintiff, in order to avoid a dis- 
charge, to use the exempt money against his will to 
pay the debt. The facts bring the case clearly within 
the rule. It is clearly an unlawful use of the process, 
and as clearly an abuse of it. Appellee seems to think 





the fact that the execution was valid, and that what 
was done “was in excess of that which was war- 
ranted.”’ The rule of the authorities is that such an 
action lies for an abuse of process legally issued. In 
Bartlett v. Christhilf (Md.), 14 Atl. Rep. 518, it is said, 
speaking of such an abuse of process: ‘‘In brief, it is 
the malicious perversion of a regularly issued process 
to accomplish some purpose whereby aresult not law- 
fully nor properly attainable under itis secured.” 
That is precisely what was done under the process in 
this case. Appellee makes the claim that the exemp- 
tion was the debtor’s personal privilege, which might 
be claimed or waived at his option. The case would 
be true of the levy upon the property of a third per- 
son. If he did not assert his rights, his property 
might be sold for the debts of another. But would 
the law permit it to be taken with the purposes and 
motives admitted in this case, without a remedy for 
such an act? We think it is a mistaken view that the 
exempt property of a judgment debtor may rightfully 
be taken on execution, relying on the exercise of a 
personal privilege to retake or protect it as exempt. 
It is protected from interference in such a manner 
both by the law and the face of the writ, which com- 
mands the taking of property not exempt from exe- 
cution. The rule claimed for this personal privilege 
would permit the judgment creditor to enter the 
home, and take therefrom provisions and household 
goods, exempt, with the purpose to vex and harass 
the debtor into the payment ofa debt or judgment. 
Such a proceeding is a misuse and abuse of the pro- 
cesses of the court, and when done with the motives 
indicated, it is actionable. No case cited, nor that we 
have discovered, is against such a rule.”’ 








COMPENSATION FOR LEGAL 
SERVICES. 


In the absence of a special contract ex- 
pressly fixing the amount of his compensation, 
an attorney is entitled to recover for his 
services what they are reasonably worth. The 
same general rule, in that respect, applies to 
him, that obtains as to all who enter into con- 
tracts to perform services, the remuneration 
for which is not the matter of express agree- 
ment between the parties. The question is, 
what constitutes reasonable compensation ? 

Many cases, including some hereinafter 
cited, lay down the rule that lawyers may be 
called as experts to testify as to what is the 
usual charge for services of the particular 
kind for which compensation is sought. But 
in the great majority of instances, the serv- 


ices in question have not been and cannot be 


exactly duplicated in the experience of the 
lawyers called to testify as experts. Such 
services stand upon a basis of their own and 
in determining the measure of compensation 
to which they are entitled, experts and juries 
should be guided by the following considera- 
tions : 
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The professional standing and reputation 
of the attorney for learning, skill and ability ;! 
his capacity and fitness for the particular 
work required of him ;? the character of the 
litigation ;* the novelty, intricacy and doubt- 
fulness of the legal questions involved ;* the 
general importance of the case,° and the 
amount in controversy ;° the measure of re- 
sponsibility assumed by the attorney ;’ the 


1 Phelps v. Hunt, 40 Conn. 97; Holmes v. Holland, 
29 Weekly L. Bul. (Ohio) 115; Kittredge v. Arm- 
strong, 28 Weekly L. Bul. (Ohio) 249; Randall v. 
Packard, 36 N. E. Rep. (N. Y.) 823; Haish v. Payson, 
107 Ill. 865; Louisville, etc. Ry. Co. v. Wallace, 136 
Ill. 87; Eggleston v. Boardman, 37 Mich. 14; Cham- 
berlain v. Rodgers, 79 Mich. 219; Vilas v. Downer, 21 
Vt. 419; Stanton v. Embrey, 93 U. 8S. 548; Ward v. 
Kohn, 58 Fed. Rep. 462; Owen vy. Shepard, 59 Fed. 
Rep. 746; Babcock v. Hubbard, 56 Conn. 284; Knight 
y- Russ, 77 Cal. 410. 

2 International, etc. Ry. Co. v. Clark, 81 Tex. 48, 16 
S. W. Rep. 631. 

8 Leitensdorfer v. King, 7 Colo. 436, 4 Pac. Rep. 37; 
International, etc. Ry. Co. v. Clark, 81 Tex. 48,168. 
W. Rep. 631. 

4 Ottawa University v.' Parkinson, 14 Kan. 159; 
Kittredge v. Armstrong, 28 Weekly L. Bul. (Ohio) 
249; People v. Savings Bank, 10 Abb. N. Cas. 15; Dun- 
can vy. Yancey’s Ex’rs, 1 McCord L., 149; Succession of 
Roth, 33 La. Ann. 540; Breaux v. Francke, 30 La. 
Ann. 336; Haish v. Payson, 107 Ill. 365; Louisville, 
etc. Ry. Co. v. Wallace, 136 Ill. 87; Eggleston v. Board- 
man, 37 Mich. 14; Chamberlain v. Rodgers, 79 Mich. 
219; Leitensdorfer v. King, 7 Colo. 436, 4 Pac. Rep. 
37. 

5 Ottawa University v. Parkinson, 14 Kan. 159; 
Kittredge v. Armstrong, 28 Weekly Law Bulletin 
(Ohio) 249; Harland vy. Lilienthal, 53 N. Y. 438; Peo- 
ple v. Savings Bank, 10 Abb. New Cases, 15; Randall 
v. Packard, 86 N. E. Rep. (N. Y.) 823; Kentucky 
Bank v. Combs, 7 Pa. St. 543; Breaux v. Francke, 30 
La. Ann. 336; Holly Springs v. Manning, 55 Miss. 380; 
Louisville, ete. Ry. Co. v. Wallace, 136 Ill. 87; Ward 
v. Kohn, 58 Fed. Rep. 462; Owen v. Shephard, 59 Fed. 
Rep. 746; International, etc. Ry. Co. v. Clark, 81 Tex. 
48, 16S. W. Rep. 631; Musser v. Adler, 86 Mo. 445. 

6 Ottawa University v. Parkinson, 14 Kan. 159; Bab- 
bitt v. Bumpus, 73 Mich. 331; Holmes v. Holland, 29 
Weekly Law Bulletin, 115; Kittredge v. Armstrong, 
28 Weekly Law Bulletin, 249; Garfield v. Kirk, 65 
Barb. 464; People v. Savings Bank, 10 Abb. N. Cas. 
15; Randall v. Packard, 36 N. E. Rep. (N. Y.) 828; 
Duncan vy. Yancey’s Ex’rs, 1 McCord'L., 149; Kentucky 
Bank v. Combs, 7 Pa. St. 543; Campbell v. Goddard, 
17 Ill. App. 385; Succession of Roth, 33 La. Ann. 540; 
Rutland v. Cobb, 32 La. Ann. 857; Smith v. Ry. Co., 60 
Iowa, 515; Quint v. Ophir, etc. Co., 4 Nev. 304; Town 
of Bruce y. Dickey, 116 Ill. 527; Louisville, etc. Ry. 
Co. v. Wallace, 136 Ill. 87; Eggleston v. Boardman, 37 
Mich. 14; Chamberlain vy. Rodgers, 79 Mich. 219; 
Ward v. Kohn, 58 Fed. Rep. 462; Leitensdorfer v. 
King, 7 Colo. 486,4 Pac. Rep. 37; International, etc. 
Ry. Co. v. Clark, 81 Tex. 48,16 S. W. Rep. 631. But 
prospective benefits are not to be considered: Haish 
vy. Payson, 107 Ill. 365. 

7 Babbitt v. Bumpus, 73 Mich. 381; People v. Say- 
ings Bank, 10 Abb. N. Cas. 15; Kentucky Bank v. 
Combs, 7 Pa. St. 548; Succession of Macarty, 3 La. Ann. 





time necessarily consumed ;° the labor act 
ually done,’ the nature and extent of the 
services and the manner of their perform. 
ance,” including the knowledge, diligence, 
skill, tact and judiciousness required and dig. 
played in the conduct of the proceedings;! 
the place in which the services are rendered, 
whether in a large city or in a small country 
town ;” the nature of the result accomplished, 
whether beneficial to the client or otherwise ;¥ 
the fact that compensation is contingent upon 
success ;'* and the wealth of the client, not 


517; Dorsey v. Creditors, 5 Mart. (N. S.) 399; Succes. 
sion of Sterry, 38 La. Ann. 854; Smith v. Ry. Co., 60 
Iowa, 515; Holly Springs v. Manning, 55 Miss. 380; 
Quint v. Ophir, etc. Co., 4 Nev. 304; Louisville, ete, 
Ry. Co. v. Wallace, 136 Ill. 87; Eggleston v. Board- 
man, 37 Mich. 14; Leitensdorfer v. King, 7 Colo. 486, 4 
Pac. Rep. 37. 

8 Holmes v. Holland, 29 Weekly Law Bulletin, 115; 
Duncan v. Yancey’s Ex’rs., 1 McCord L. (S. C.), 149; 
Breaux vy. Francke, 30 La. Ann. 336; Louisville, ete, 
Ry. Co. v. Wallace, 136 [ll. 87; Leitensdorfer v. King, 
7 Colo. 486, 4 Pac. Rep. 37; International, etc. Ry. Co, 
v. Clark, 81 Tex. 48, 16 S. W. Rep. 631; Musser y, 
Adler, 86 Mo. 445; Lamar Ins. Co. v. Pennell, 19 
Bradw. 212. Including time spent in necessary 
travel also: Quint v. Ophir, ete. Co., 4 Nev. 304. 

9 Holmes v. Holland, 29 Weekly Law Bulletin, il5; 
People v. Savings Bank, 10 Abb. N. Cas. 15; Succes- 
sion of Macarty, 3 La. Ann. 517; Dorsey v. Creditors, 
5 Mart. (N. 8.) 399; Campbell v. Goddard, 17 Ill. App. 
385; Succession of Sterry, 38 La. Ann. 854; Breaux y. 
Francke, 30 La. Ann. 336; Holly Springs v. Manning, 
55 Miss. 380; Louisville, etc. Ry. Co. v. Wallace, 136 
Ill. 87; International, etc. Ry. Co. v. Clark, 81 Tex. 
48, 16S. W. Rep. 631; Lamar Ins. Co. v. Pennell, 19 
Bradw. 212. 

10 Holmes vy. Holland, 29 Weekly Law Bulletin, 115; 
Kittredge v. Armstrong, 28 Weekly Law Bulletin, 
249; Randall v. Packard, 36 N. E. Rep. (N. Y.) 823; 
Succession of Sterry, 388 La. Ann. 854; Breaux ¥. 
Francke, 30 La. Ann. 336; Quint v. Ophir, etc. Co.,4 
Nev. 304; Stanton v. Embrey, 93 U.S. 548; Owen vy. 
Shephard, 59 Fed. Rep. 746; Knight v. Russ, 77 Cal. 
410; Leitensdorfer vy. King, 7 Colo. 486, 4 Pac. Rep. 
37. 

11 Holmes vy. Holland, 29 Weekly Law Bulletin, 
115; Betts v. Betts,4 Abb. N. Cas. 317, 440; Duncan 
v. Yancey’s Ex’rs., 1 McCord L. (S. C.) 149; Succession 
of Macarty, 3 La. Ann. 517; Dorsey vy. Creditors,5 
Mart. (N. S.) 899; Campbell v. Goddard, 17 Ill. App. 
885; Breaux vy. Francke, 30 La. Ann. 336; Musser V. 
Adler, 86 Mo. 445. 

12 Ward v. Koha, 58 Fed. Rep. 462. 

18 Holmes y. Holland, 29 Weekly Law Bulletin, 115; 
Kittredge v. Armstrong, 28 Weekly Law Bulletin, 
249; People v. Savings Bank, 10 Abb. N. Cas. 15; Ran- 
dall v. Packard, 36 N. E. Rep. (N. Y.) 823; Jn ré 
Treadwell, 9 Sawyer, 29; Rutland v. Cobb, 32 La. Ann. 
857; Eggleston v. Boardman, 37 Mich. 14; Chamber 
lain v. Rodgers, 79 Mich. 219; International, ete. Ry. 
Co. v. Clark, 81 Tex. 48, 16S. W. Rep. 631; Berry ¥- 
Davis, 34 Iowa, 594. Ultimate or remote results are 
not considered: Haish vy. Payson, 107 Ill. 865; Rob- 
bins v. Harvey, 5 Conn. 335. 

14 Leitensdorfer vy. King, 7 Colo. 486, 4 Pac. Rep. 
87; Lamar Ins. Co. v. Pennell, 19 Bradw. 212. 
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as altering the rule as to what would be 
reasonable compensation, but as bearing upon 
the pecuniary ability of the client to pay a 
reasonable compensation.” All these, and 
perhaps others, have been pointed out by the 
courts as controlling considerations in the 
determination of what, in a given case, con- 
stitutes reasonable compensation for legal 
services. - T. A. PoLteys. 

Madison, Wis. 

1 Breaux v. Francke, 30 La. Ann. 336; Ward v. 
Kohn, 58 Fed. Rep. 462. See International, etc. Ry. 


Co. v. Clark, 81 Tex. 48,16 S. W. Rep. 631; Hamman 
y. Willis, 62 Tex. 507. 








ACTION AGAINST CITY—PERSONAL INJURIE § 
—FILING STATEMENT WITH CITY CLERK— 
CONDITION PRECEDENT — DISABILITY OF 
PLAINTIFF—EFFECT—APPEAL—REVIEW OF 
FORMER APPEAL. 


CITY OF HASTINGS V. FOXWORTHY. 


Supreme Court of Nebraska, June 22, 1896. 


1. The provision of section 34, art. 2, ch. 14, Comp. 
St., that, in order to maintain an action against 
acity of the second class, having more than 5,000 in- 
habitants, fur injury or damage to person or property, 
the party complaining must file a statement in the of- 
fice of the city clerk within six months from the date 
of the injury, giving the circumstances of such injury, 
and other information, is a reasonable exercise of 
legislative power, and the filing of such a statement is 
a condition precedent to maintaining an action for 
such injury, and compliance therewith must be al- 
leged and proved. City of Lincoln v. Grant, 56 N. W. 
Rep. 995, 38 Neb. 369, followed. 

2. An Appellate Court, on a second appeal of a case, 
will not ordinarily re-examine questions of law pre- 
sented by the first app2al; but, where the case was, 
on the first appeal, remanded generally for a new trial, 
andthe same questions are presented on the second 
trial, the Appellate Court is not bound to follow 
opinions on questions of law presented on the first 
appeal, and may re-examine and reverse its rulings 
on such questions, and should do so when the opinion 
first expressed is manifestly incorrect. 

8 Hiatt v. Brooks, 22 N. W. Rep. 73,17 Neb. 38, 
modified. 

4, Where a statute requires a certain thing to be 
done within a time specified as a condition precedent 
to maintaining an action, the disability of the plaint- 
iff during a portion of the period allowed will not ex- 
tend the time of performance, provided a reasonable 
time remain within the period, after the disability is 
removed. 

IRVINE, C. This was an action by Foxworthy 
against the city of Hastings to recover for per- 
sonal injuries by him sustained through falling 
upon a sidewalk where it was alleged the city had 
permitted ice and snow to accumulate and re- 
Main. The case has acquired a long history. In 
its early course the District Court sustained a de- 
mMurrer to one count of the answer, and, a judg- 





ment of dismissal having been entered, the plaint- 
iff brought the case to this court, where the judg- 
ment of the District Court was reversed. Fox- 
worthy v. City of Hastings, 23 Neb. 772, 37 N. W. 
Rep. 657. The case was remanded to the District 
Court. A trial was had, resulting ina verdict 
for the defendant, and the case was again brought 
to this court, and the judgment reversed for error 
in the instructions. 25 Neb. 133,41 N. W. Rep. 
132. A second trial having resulted in another 
verdict for the defendant. Foxworthy again 
brought the case here, where it was for the third 
time reversed, this time for the insufficiency of 
the evidence. 31 Neb. 825, 48 N. W. Rep. 901. 
After the cause had been the last time remanded, 
a change of venue was taken to Kearney county, 
where the case has been again tried, this trial re- 
sulting in a verdict and judgment for the plaintiff 
for $5,000. The city now brings the case here for 
review. Of the errors assigned we shall notice 
only two, which raise the same question. These 
are that the eourt erred in overruling the objec- 
tion of the defendant to the introduction of any 
evidence, on the ground that the petition does not 
state a cause of action; the other, that the ver- 
dict was not sustained by sufficient evidence. 

The city of Hastings has been, ever since the 
events complained of, a city of the second class, 
having more than 5,000 inhabitants; and section 
34, ch. 14, art. 2, Comp. St., providing for the 
government of such cities, is as follows: ‘All 
claims against the city must be presented in writ- 
ing with a full account of the items verified by 
the oath of the claimant or his agent that the 
same is correct, reasonable and just, and no claim 
(or demand) shall be audited or allowed unless 
presented and verified as provided for in this sec- 
tion; provided, no costs shall be recovered against 
such city in any action brought against it for any 
unliquidated claim, including claims for personal 
injury sustained by reason of the negligence of 
such city, which has not been presented to the 
city council to be audited; nor upon claims al- 
lowed in part, unless the recovery shall be fora 
greater sum than the amount allowed, with the 
interest thereon; provided, further, that all ac- 
tions against such city for injury or damage to 
person or property hereafter sustained by reason 
of the negligence of such city must be brought 


within six months from the date of sustaining the 


same; and to maintain such action it shall be nec- 
essary that the party file in the office of the city 
clerk, within six months from the date of the in- 
jury or damage complained of, a statement giv- 
ing full name and the time, place, nature and cir- 
cumstances of the injury or damage complained 
of, and [the name or names of the _ wit- 
ness or witnesses thereto.”” The case, when 
first presented to this court, called for a 
consideration of this section. The defend- 
ant had pleaded that the action was not brought 
within six months from the time when the plaint- 
iff had sustained his injury. It was to this plea 
that the plaintiff demurred. The court held (23 
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Neb. 772, 37 N. W. Rep. 657) that that portion of 
the section we have quoted, requiring that actions 
shall be brought within six months, was invalid, 
and that the general statute of limitations ap- 
plied. The city’s contention now is that, notwith- 
standing that decision, the last clause of the sec- 
tion is valid, and that no action can be maintained 
unless the plaintiff within six months from the 
date of the injury, filed in the office of the city 
clerk a statement of the time, place, nature and 
circumstances of the injury, and the names of the 
witnesses. The amended petition avers that the 
injury was sustained January 21, 1886, and that 
the statement. was filed July 28th, or more than 
six months thereafter. There are averred other 
facts by which it is sought to excuse the delay. 
This feature will be considered separately. The 
petition and proof both show that no statement 
was filed within the period required by the stat- 
ute, andit is in this respect that the city claims 
that the petition and proof are defective. 

The first opinion in the case related solely to 
that portion of the section providing a special 
period of limitations, but in the opinion the fol- 
lowing language was used: ‘Questions, no doubt, 
will arise as to the validity of the provision re- 
quiring notice of the names of the witnesses, etc., 
to be given to the city council at the time the 
claim for damages is filed. But that matter does 
not properly arise in this case. While it is proper 
to present the names of such witnesses'to the 
city authorities, in order that the validity of the 
claim may be investigated, yet it is believed that 
the failure to do so will not defeat a recovery, al- 
though it may affect the question of costs.” 
While by this language there is ventured an in- 
timation that the action would lie notwithstand- 
ing the failure to file a statement, the court ex- 
pressly states that the question was not involved 
in the record as then presented. Since the last 
hearing of the case in this court it has been de- 
cided that a provision almost identical in the 
charter of cities of the first class having more than 
25,000 inhabitants, is valid, and that the filing of 
the statement required is a condition precedent to 
maintaining the action, and must be alleged and 
proved. City of Lincoln v. Grant, 38 Neb. 369, 56 
N. W. Rep. 995; Dayton v. City of Lincoln, 39 Neb. 
74,57 N. W. Rep. 754. In City of Lincoln v. Grant, 
there was cited on behalf of the contention that 


the statutory provision was not mandatory the 


language we have quoted from the first opinion 
in this case; and the court in the opinion 
in the Grant case observed that this language was 
a mere dictum, and so intended. ‘The opinion in 
the Grant case was concurred in by the author of 
the opinion in 23 Neb. and 37 N. W. Rep.; so it is 
manifest that the court did not in the latter opin- 
ion undertake to decide the question. So far as 
any express decision or actual consideration of 
the question is concerned. it has never arisen in 
this case, and, following the decision in Grant 
v. City of Lincoln, the question must be solved in 
favor of the contention of the city, unless by im- 











plication it has formerly been otherwise resolved 
in this case, and unless further, the court is bound 
by such implied decision so far as this is con- 
cerned, notwithstanding its deliberate judgment 
to the contrary in the Grant case. The plaintiff in 
error contends that there has been such an implied 
decision, and that this court is so bound. To this 
contention counsel address an argument of great 
technical force, supported by very respectable 
authority. Referring to the decision in 23 Neb. and 
37 N. W. Rep., it will be remembered that the case 
was there presented to reverse the overruling of 
a demurrer to the answer. It is a familiar rule of 
pleading, repeatedly enforced by this court, that 
a demurrer brings up for review not only the 
pleading demurred to, but all prior pleadings, 
and judgment on the demurrer must go against 
that party who is guilty of the first defect. Ben- 
nett v. Hargus, 1 Neb. 419; Hower v. Aultman, 
Miller & Co., 27 Neb. 251, 42 N. W. Rep. 1039, 
Regarding this rule, it is therefore clear that the 
city on the first hearing could have invoked the 
aid of that clause of the statute we are now con- 
sidering against the demurrer to its answer, and 
that a decision on the lines of the Grant case 
would have resulted in the affirmance of the judg- 
ment on the ground that the petition was defect- 
ive for not pleading a compliance with the last 
clause of the section. It may, then, be fairly said 
that the court, by sustaining the demurrer to the 
answer, impliedly held that the petition did not 
state a cause of action, and that it was, therefore, 
not necessary to plead, and consequently not nec- 
essary to prove, a compliance with the provision 
we are considering. So, again, on each of the 
other occasions when the case was before this 
court, similar considerations would have led to 
the affirmance of the judgments in favor of the 
city on the ground that, notwithstanding any of 
the errors which in fact led to a reversal, the 
judgment was the only one which could have 
been rendered under the pleadings and proof. 
We think, therefore, that the plaintiff in error 
has quite clearly established the proposition that 
the question under consideration, had it been pre- 
sented, would have controlled any of the former 
decisions; and that the court may be said to have 
already three times impliedly decided the ques- 
tion now before us in favor of Foxworthy, al- 
though on no occasion was that question in fact 
considered or actually decided. 

The argument having advanced thus far, the 
plaintiff in error invokes the application of a rule, 
which has been frequently announced by appel- 
late courts, that a ruling once made in a case by 
an appellate court, while it may be overruled in 
other cases, ‘is binding both upon the inferior 
court and upon the appellate court itself. In all 
subsequent proceedings, neither the lower court 
nor the court making the ruling can depart from 
suchruling. A ruling so made is said to become 
“the law of the case.” Asa preliminary to the 
discussion of the application of the rule to this 
case, it may be well to review the former decis- 
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ions of this court, and ascertain to what extent it 
has committed itself to the doctrine contended 
for. In Hiatt v. Brooks, 17 Neb. 33, 22 N. W. 
Rep. 73, the court stated the rule in the syllabus 
asfollows: ‘A previous ruling by the appellate 
court upon a point distinctly made may be only 
authority in other cases to be followed or affirmed, 
or to be modified or overruled, according to its 
intrinsic merits, but in the case in which it is 
made it is more than authority; it is an adjudica- 
tion, from the consequences of which the court 
cannot depart, nor the parties relieve themselves.” 
The opinion contains no discussions of the rule, 
but only a statement that the court would adhere 
to the views expressed in the former opinion, fol- 
lowed by the statement that it would be inadmis- 
sible to review the grounds of such opinion, now 
that the trial court has obeyed the order before 
made, with the result logically following. No 
authorities are cited in the opinion, but the state- 
ment of the rule in the syllabus is followed by a 
citation of ‘‘Phelan v. San Francisco, 20 Cal. 45, 
quoted in Wells’ Res Adjudicata.’”’ From this 
method of citation it would seem probable that 
the court had not consulted the decision cited, 
but only the text-book; and from the summary 
method in which the opinion disposed of the 
question it is evident that it was net one consid- 
ered very important to the disposition of the case. 
In O’Donohue vy. Hendrix, 17 Neb. 287, 22 N. W. 
Rep. 548, the case had already been before the 
court, and this language was used in the opinion: 
“The first and third objections were considered 
on the former hearing, and decided against the 
plaintiff. No motion for a rehearing was filed, 
nor was any objection made to the decision of the 
court. These questions, therefore, will not be 
again considered. Hiatt v. Brooks, 17 Neb. 33, 
22N. W. Rep. 73.’ In Leighton v. Stewart, 19 
Neb. 546, 26 N. W. Rep. 198, a quotation is made 
from the former opinion in the same case, fol- 
lowed by this language: ‘In Hiatt v. Brooks, 17, 
Neb. 33, 22 N. W. Rep. 73, it was held, and I 
think correctly that,’’ etc. (quoting the syllabus 
in Hiatt v. Brooks). The court then adds that 
there is no doubt, independent of this principle, 
that the conclusions of law already arrived at 
were correct. The rule in Hiatt v. Brooks, was 
invoked in support of the decisions of questions 
of fact in Lane v. Starkey, 20 Neb. 586, 31 N. W. 
Rep. 238, and the court there held that the rule 
must be applied only to the decision of the legal 
principles, but that it did not require the follow- 
ing of former decisions on questions of fact. In 
Marion y. State, 20 Neb. 233, 29 N. W. Rep. 911, 
there is no reference to the doctrine in the sylla- 
bus, but certain conclusions reached on a former 
appeal of the case were adhered to, the following 
being the only reference to the subject in the 
opinion: ‘‘We adhere to our former holdings 
upon this part of the case, both upon the ground 
that we helieve them to be correct, and for the 
further reason that, having been so decided in 
this case on its previous hearing, it has become 





the law of the case;” citing Hiatt v. Brooks and 
Leighton v. Stuart. In Railroad Co. v. Hull, 24 
Neb. 740, 40 N. W. Rep. 280, the language of the 
syllabus in Hiatt v. Brooks is requoted in the syl- 
labus. In the opinion the following is the only 
language addressed to the subject: ‘‘This point 
was distinctly presented in this case when it was 
first before this court, and distinctly decided. 
Under the well-known rule of stare decisis, that 
decision remains the law of this case.*’ It may 
be here remarked that in Hiatt v. Brooks the 
court refers to the principle of res adjudicata, 
while in Railroad Co. v. Hull it is referred to the 
doctrine of stare decisis. In Meyer v. Shamp, 26 
Neb. 729, 42 N. W. Rep. 757, the rule is stated in 
the syllabus as follows: ‘‘A judgment or ruling 
of this court in a case or point distinctly and fi- 
nally made will be held to be the law of the case 
in which made, throughout its course of litigation, 
without regard to the number of times it may be 
brought before the court, or to the intrinsic mer- 
its of such judgment or ruling.”” The court re- 
fers to Hiatt v. Brooks and several of the cases we 
have already cited, and says that the rule there 
stated ‘‘is believed to be the law.”’ 

The foregoing comprises, we believe, all that 
has ever been said by this court on the subject. 
Of these decisions we have the following observa- 
tions to make: In the first place, in each case, 
either by the language employed or by the adop- 
tion by citation of the language in Hiatt v. Brooks, 
the rule was limited to rulings formerly made on 
points distinctly presented for decision. Inas- 
much as the plaintiff in error here, as we have 
seen, can invoke only an implied decision. and 
not one on any point distinctly made on the former 
hearings, we do not think that any of the cases 
cited by its terms controls this case. A further 
observation is that, notwithstanding the repeated 
statements of the rule, there has never been in 
any case a discussion of its correctness, or a reason 
advanced for its application. In the third place, 
it twice, at least, appears from the opinions that, 
notwithstanding the rule, the court had reconsid- 
ered the questions presented by the former appeal, 
and believed the former ruling to be correct; and 
in no case has any doubt been expressed as to the 
correctness of the former decision. In other 
words, the court has never yet been confronted 
with the problem which we are now facing—that 
of overruling a former decision in the same case 
or else abiding by it, because of the doctrine 
stated, although such former ruling was mani- 
festly wrong, and opposed to the later decisions 
of the court. Had the court on former occasions 
entertained any doubt of the correctness of the 
ruling on the first appeal, it can hardly be that 
such doubt would have been thrust aside without 
a consideration of the reason for the rule requir- 
ing itto be thrust aside,and the statement of 
some reason in support of such a rule. In asense, 
therefore all the statements which we have quoted 
may be said to be obiter, and we feel not only at 
liberty, but required, now when the application 
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of the rule for the first time would demand ad- 
herence to a decision manifestly wrong, to care- 
fully examine the subject, even though such ex- 
amination may lead to a modification of a rule of 
practice which has obtained for many years. 

In this discussion, before examining the ques- 
tion upon principle, we shall endeavor to examine 
itin the light of the authorities, and ascertain 
how the doctrine arose, and to what extent it has 
received the support of other courts, In Hiatt v. 
Brooks it was expressly adopted from Phelan v. 
San Francisco, 20 Cal. 45, and in all subsequent 
cases it has been based solely upon the authority 
of Hiatt v. Brooks. It may be said, then, that we 
have adopted the doctrine from California, and 
we shall look first at the decisions of that State. 
The case in which we first find the rule announced 
in California is that of Dewey v. Gray, 2 Cal. 374. 
It would seem from the report that the casé had 
once before been before the Supreme Court, but 
we have been unable to find the first decision re- 
ported. The action was one for rent, to which it 
was pleaded that the landlord had re-entered be- 
fore the expiration of the lease, and relet the 
premises to another. The court says that it be- 
fore held that the re-entry and reletting dis- 
charged the tenant from his covenant, with the 
exception that the landlord was still entitled to 
recover any rent which had accrued at the time 
of the re-entry. Then follows this remarkable 
language: ‘‘The latter portion of that decision is 
in abrogation of one of the plainest principles of 
law, and, if this case was a new one, I would not 
hesitate to overrule it; but legal rules deprive us 
of the powerto do so. The decision having been 
made in this case, it has become the law of the 
case, and is not now subject to revision.”” The 
sole authority cited in support of this radical 
statement is Bridge Co. v. Stewart, 3 How. 413, a 
case which we shall show hereafter is not in point, 
and depends upon entirely different principles, 
which the California court, as well as others, 
seems to have overlooked. Hardly less remark- 
able than the language here used is the fact that 
it was manifestly obiter. The jury had found a 
verdict for the plaintiff for the full amount of the 
rent claimed. Under the instructions, this in- 
volved a finding that there had been no re-entry; 
so it was entirely immaterial to the decision of 
the case whether, in case of a re-entry, recovery 
could be had for rent accrued to that time. But 
behold to what length a too rigid adherence to 
the doctrine of stare decisis may lead us! In 
Clary v. Hoagland, 6 Cal. 685, the action was one 
of forcible entry, and had begun in the county 
court, where judgment had gone in favor of the 
plaintiff. The Supreme Court reversed the judg- 
ment, and remanded the cause for a new trial. 
The case was again presented to the Supreme 
Court on certiorari to review proceedings wherein 
the county court had, by mandamus, commanded 
its clerk to issue a writ on the original judgment. 
A motion to dismiss the writ was denied, and a 
rehearing was allowed on the question as to 





whether the former judgment was conclusive op 
the parties, the Supreme Court having in the 
meantime determined that in such case the Dis. 
trict Court had no appellate jurisdiction, and the 
case having been first brought to the Supreme 
Court through the District Court by an attempted 
appeal. Here, it will be observed, the court was 
called upon to say whether or not in subsequent 
proceedings in a case the parties and the court 
were bound by a decision announced in an appeal 
over which the Supreme Court had no jurisdic- 
tion. The court again cited Bridge Co. v. Stew- 
art, and carried the doctrine of Dewey v. Gray to 
its logical conclusion, holding that, although it 
had no jurisdiction in such cases, still, having in 
this particular case entertained jurisdiction, the 
parties were bound by the result. Not only this, 
the question of jurisdiction was not raised on the 
former hearing, but the court said that it must 
always be implied that a court at the very first 
decides the question of its jurisdiction, and, hay- 
ing entertained the case on its merits, the ques- 
tion of jurisdiction must be considered as having 
been decided, although not in fact raised or con- 
sidered. In Davidson v. Dallas, 15 Cal. 75, the 
doctrine was again stated very nearly in the lan- 
guage in which it appears in some of the Ne- 
braska cases. Dewey v. Gray is quoted at length, 
and, in addition thereto, there are cited Bridge 
Co. v. Stewart and several other cases in the Su- 
preme Court of the United States. Also Hosack 
v. Rogers, 25 Wend. 313; Stiver v. Stiver, 3 Ohio, 
18; Booth v. Com., 7 Metc. (Mass.) 286; and 
Russell v. Laroque, 13 Ala. 151. Only one of 
these cases we shall undertake to show was in 
point. The case we are considering is, however, 
noteworthy as being one of a very few cases in 
which the court has attempted to give a reason 
for such arule of law, and the reason given is 
that, after a mandate, the appellate court loses 
jurisdiction over the case, and that questions de- 
cided leading to the judgment and mandate con- 
stitute a final adjudication. This reason is un- 
doubtedly sound as applied to a certain class of 
mandates, as is illustrated in a class of cases 
which the California court has considered as sup- 
porting its doctrine. But we cannot see how itis 
applicable to a mandate reversing a case and re- 
manding it for a new trial. In the latter case the 
whole case is tried anew, and nothing is settled 
by the first appeal beyond the fact that the first 
trial was erroneous, and that all the issues must 
be tried again. The case of Phelan y. San Fran- 
cisco, 20 Cal. 39, being the only case which our 
court has cited in support of the doctrine, states 
it in the language of the syllabus in Hiatt v. 
Brooks, citing Davidson v. Dallas; but there is 
no discussion of the doctrine. In the same vol- 
ume, however, appears the case of Leese v. Clark, 
20 Cal. 388, where Judge Field delivered the 
opinion of the court, and again stated the doc- 
trine. He says that the court entertained n0 
doubt of the correctness of the former decision; 
then cites Dewey v. Gray, and the other Cali- 
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fornia cases, and three of the cases cited in 
Davidson v. Dallas. The reason is stated to be 
that the court, by its mandate, abandoned juris- 
diction of the first appeal, and lost the power to 
modify its judgment therein expressed. A num- 
per of California cases later than the 20th might 
be cited supporting the contention of Foxworthy. 
It will not be necessary to review them. It is 
sufficient to say that the California court has by 
repeated decisions adhered to that doctrine, and 
that all these cases fairly support Foxworthy’s 
contention. Inasmuch as our cases, if adhered 
to, based as they are on the authority of Cali- 
fornia, would require a division herein in favor of 
Foxworthy, we have reviewed the cases down to 
the 20th, at which point our court adopted them, 
for the purpose of showing that they originated 
in California in an obiter dictum, and that Cali- 
fornia traces the doctrine to certain cases in the 
Supreme Court of the United States and else- 
where, which do not support the doctrine; and 
for the further reason of showing that the Cal- 
ifornia court has given a reason for its decisions 
applicable to those cases which it cites, and fur- 
nishing a sufficient ground for those decisions, 
but which does not in any way apply to the cases 
decided in California, or to such a case as the one 
, now before us. The California doctrine is not 
without support in the decisions of some other 
States. In Russell v. Laroque, 13 Ala. 149, the 
opinion opens as follows: ‘*This cause has been 
tried before this court, and the rules applied to it 
then is the law of it now.” In better English, 
but just as bluntly, the same court said in Thoma- 
son v. Dill, 34 Ala. 175, that propositions laid 
down on a former appeal ‘‘are the law of this case 
and must not be lost sight of.’’ In neither case 
was any doubt expressed as to the correctness of 
the former decision, and there is no discussion of 
the rule announced. 

In Rector v. Danley, 14 Ark. 304, the opinion 
opens with a statement that it is a settled doctrine 
that a decision made when the cause was in the 
court before is the law of the case, and nothing 
then determined can be reviewed. Here, again, 
no authority is cited, and no reason is given. 
Precisely of the same nature is the case of Myn- 
ning vy. Railroad Co. (Mich.), 35 N. W. Rep. 811. 
The doctrine has also been adopted in Indiana, 
the rule being stated there also unaided by argu- 
ment or authority. Kress v. State, 65 Ind. 106; 
Railway Co. v. Hixon, 110 Ind. 225,11 N. E. Rep. 
285; Insurance Co. v. Houser, 111 Ind. 226, 12 N. 
E. Rep. 479. The doctrine also receives apparent 
support in the cases of Hill v. Hoover, 9 Wis. 12, 
and Pierce v. Kneeland, Jd. 19, although both of 
those cases might have been solved under a strict 
and correct application of the doctrine of res ad- 
judicata. Of the same character is the case of 
Hopkins v. Hopkins, 40 Wis. 462. In none of 
these cases was the first reversal general, but the 
cause was remanded with certain features finally 
adjudicated, so that they could not again prop- 
erly arise in the further proceedings in the case. 





In Stacy v. Railroad Co., 32 Vt. 551, the court, 
while intimating some doubt as to the correctness 
of the doctrine, states that it had been so long 
established that it will not be departed from; but 
also states the reason for it to be, in the first 
place, that the former decision has the same 
weight as authority as a decision in another case, 
and, in the second place, that it is an adjudication 
between the parties. The latter reason is the only 
one which could be advanced for holding the de- 
cision conclusive upon the court; and the Ver- 
mont court says that it is not conclusive upon the 
court asa matter of law, because the court may 
revise and reverse it. Thus this case is, after all, 
ambiguous, leaving the former decision in scarcely 
any stronger position than a decision of the same 
question between other parties. In Semple v. 
Anderson, 4 Gilman, 546, the rule seems to be for 
the first time in Illinois announced, and the court 
cites in support of its conclusion the cases in the 
Supreme Court of the United States cited by the 
California court, and Booth v. Com., 7 Mete. 
(Mass.) 286. As we have already stated, we shall 
show that these cases are based upon a different 
principle, which is illustrated by the case of Hol- 
lowbush v. McConnel, 12 Il]. 203. In that case 
the opinion was by Judge Trumbull. On the 
former appeal the cause had been remanded for 
certain specified proceedings, not remanded for 
a new trial generally. In the inferior court an 
effort was made to relitigate the questions which 
had been finally determined by the first appeal, 
and which were not within the scope of the man- 
date. The court properly held that these issues 
were res adjudicata, and cited Bridge Co. v. 
Stewart, 3 How. 413. which isin point on this 
Rroposition. Unfortunately, however, in Cook 
v. Norton, 611]. 285, the court on the sole au- 
thority of Hollowbush v. McConnel, applied the 
doctrine to a case remanded generally fora new 
trial, losing sight of the distinction between a 
final order adjudicating an issue and an order re- 
manding a case for a new trial throughout, leav- 
ing all issues still undetermined. Later Illinois 
cases have followed the doctrine in Cook v. Nor- 
ton, the question not seeming to have ever again 
been examined on its merits. 

We have now referred to the decisions of all 
States which, in our opinion, lend either actual 
or apparent support to the doctrine of the Cali- 
fornia court. We have seen that in every case 
the rule first originated in a bald dictum, with- 
out the support of reason or argument, or else it 
was based on the authority of certain cases in the 
Supreme Court of the United States, or of New 
York, Massachusetts, and Ohio. The New York 
case cited is Hosack v. Rogers, 25 Wend. 313. 
This was a case before the court for the correc 
tion of errors. A doctrine somewhat akin to tha 
here contended for is stated in the syllabus pre- 
pared by the reporter. There is only one opinion 
supporting that view; three adverse thereto. The 
vote of the court was 11 to 8 for affirmance, and it 
nowhere appears that that vote was because a 
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majority of the court agreed with the one mem- 
ber who advanced ‘‘the law of the case’’ doc- 
trine, except by a note of the reporter to the ef- 
fect that it was ‘“‘generally understood’’ that, but 
for the principle of stare decisis, the judgment 
would have been reversed. The case of Booth v. 
Com., 7 Mete. (Mass.) 285, often cited in support 
of the doctrine, was where a judgment had been 
affirmed, and the plaintiff in error undertook to 
sue out a second writ of error from the same judg- 
ment. The court, of course, held that this could 
not be done; but we cannot see how, by any 
stretch of the imagination, the rule here con- 
tended for, can be discovered as involved in that 
question. The case of Stiver v. Stiver, 3 Ohio, 19, 
is also cited. But that case merely held that a 
bill of chancery would not lie to correct a judicial 
error. Pollock v. Cohen, 32 Ohio St. 514, was 
precisely like Booth v. Com. 

The cases most frequently cited as supporting 
the doctrine are, however, those in the Supreme 
Court of the United States, and we shall now pro- 
ceed to their examination. The first case in point 
of time is Himely v. Rose, 5 Cranch, 313. This was 
an admiralty case. There had been an appeal, 
in which the sentence was reversed with a direc- 
tion as to what the sentence should be, and an 
order remanding the case for the entry of a sen- 
tence in accordance with the opinion. For the 
purpose of entering such a sentence the Circuit 
Court referred the case to auditors, and there was 
an appeal from the auditors’ report. In arguing 
this appeal Mr. Martin was about to open a ques- 
tion covered by the first appeal, when Chief Jus- 
tice Marshal remarked, ‘Nothing is before this 
court but what is subsequent to the mandate.”’ It 
will be observed that the chief justice in effect 
stated that everything prior to the mandate had 
been adjudicated, and this was undoubtedly cor- 
rect. The mandate did not send the case back for 
a new trial, or fora new hearing, but with spe- 
cific instructions as to further proceedings. The 
propriety of such further proceedings was, there- 
fore, finally adjudicated, and not involved in the 
second appeal. In Skillern v. May, 6 Cranch, 
267, a cause had come to the Supreme Court from 
the Circuit Court for the district of Kentucky. The 
decree of that court had been reversed, with di- 
rections to make partition. When the cause 
came up before the Circuit Court upon the man- 
date, it was discovered that the jurisdiction of 
the Circuit Court was not pleaded, and the case 
again came to the Supreme Court on a certificate 
of division as to whether the Circuit Court should 
then dismiss the cause for want of jurisdiction. 
The Supreme Court wrote no opinion, but merely 
entered an order that it was the duty of the Circuit 
Court to obey the mandate. This case certainly 
involved no question of the power of the Supreme 
Court to change its conclusion. It merely re- 
peated to the Circuit Court what the mandate had 
already directed. The next case is the famous 
case of Martin v. Hunter, 1 Wheat. 304. The case 
had been brought to the Supreme Court of the 








United States on a writ of error to the Court of 
Appeals of Virginia. The Supreme Court had 
reversed the case, and remanded it to the Cour 
of Appeals, which refused to execute the map- 
date, on the ground that the Supreme Court of 
the United States had no jurisdiction. A writ of 
error was then taken to review the refusal of the 
Court of Appeals to obey the mandate, and it 
was argued that, if the Supreme Court had no 
jurisdiction of the first writ, all subsequent pro- 
ceedings were void. To this the Supreme Court 
answered that the former record was not before it, 
and that the second writ of error did not draw in 
question the propriety of the first judgment. In 
Hunter v. Martin, 4 Munf. 1, the first mandate is 
set out at length, from which it appears that the 
Supreme Court remandedthe case with directions 
to the Court of Appeals to enter a judgment for 
Martin. It will be observed that the first judg- 
ment of the Supreme Court was a final one upon 
the merits constituting an adjudication of title. 
The cause was not remanded for a new trial, and 
no question had been left open. In the case of 
The Santa Maria, 10 Wheat. 431, the Supreme 
Court on the first appeal had entered a decree 
and issued a mandate to carry that decree into ef- 
fect. Pending the appeal a claim had been in- 
terposed for insurance and other charges on the 
boat. On the second appeal this claim was re- 
sisted, on the ground that the petitioner was a 
mala fide claimant. The court remarked that no 
question could be raised which had been before 
the court on the first appeal; but’ that all new 
questions were opened for determination, and the 
whole record before the court for that purpose. 
This was another case of final adjudication by the 
first appeal. The matters there involved had not 
been reopened for a new hearing. Sibbald v. U. 
S., 12 Pet. 488, was asimilar case. The case most 
frequently cited by the courts which have adopted 
the doctrine contended for by Foxworthy is 
Bridge Co. v. Stewart, 3 How. 413. In that case 
an assessment had been made on the stockholders 
of the bridge company. Stewart and others, who 
were stockholders, did not pay, and the company 
undertook to forfeit their stock. Congress passed 
an act to purchase the bridge, whereupon these 
stockholders filed a bill in the Circuit Court for 
participation in the purchase money. The court 
entered a decree holding that the plaintiffs were 
still stockholders, but that, before division of the 
purchase money, certain other stockholders 
should be reimbursed from that fund for advances 
which they have made. The decree also ordered 
a reference to an auditor to state an account in 
accordance with the decree. An appeal was im- 
mediately taken from this decree, and the decree 
affirmed by the Supreme Court. The auditor 
then proceeded to state the account, after which 
a final decree was entered. An appeal was taken 
from this decree by the bridge company, which 
had also been the appellant before. The com- 
pany undertook to question the propriety of the 
first decree on the ground that it was interlocu- 
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tory merely and therefore not appealable, and 
that the bridge company was now estopped by 
the decision on the first appeal. The Supreme 
Court held that, the bridge company having ap- 
pealed from the interlocutory decree, and no ex- 
ception having been taken to the jurisdiction, 
and the case having been decided on its merits, 
the parties were not estopped from alleging the 
want of jurisdiction, and-that the first decree, af- 
firming the interlocutory decree of the Circuit 
Court, constituted an adjudication of all matters 
therein involved. This case was like all the others. 
The refusal of the court on the second appeal to 
reconsider the questions was based not on any 
want of power to do so after a new trial in the 
same case of the same issues, but was based on 
the fact that the first appeal had led to ajudg- 
ment in the Supreme Court finally adjudicating 
the issues, and leaving none of those already dis- 
posed of to be retried after the mandate. 

The foregoing are the cases usually cited by 
the advocates of the California rule. Many others 
of like character in the Supreme Court of the 
United States might be cited, but that court has 
never laid down the California rule, and has 
never decided a case which lends any support to 
it, We need not review the decisions of the 
courts of the other States. We have examined 
very many of them. We find many cases like 
those in the Supreme Court of the United States, 
and, indeed, this court has applied the principle 
therein involved. Younkin v. Younkin (Neb.), 63 


N. W. Rep. 31.' On the other hand, many courts 
have, without question, on a second appeal, after 
a mandate reversing a case for a new trial, recon- 
sidered questions presented on the second trial 


which had also been presented on the first. The 
distinction which we have endeavored to point 
out—a distinction ruling the decisions of the 
Supreme Court of the United States, and one 
which the California court failed to observe—was 
distinctly recognized in Adams Co. v. Burlington 
& M. R. Co., 55 Iowa, 94, 2 N. W. Rep. 1054, and 
7N. W. Rep. 471. It was there urged that a de- 
cision did not become res adjudicata so long as the 
case remained pending. The court said: ‘‘What- 
ever force there might be in this position in an 
action at law where the right to introduce new 
evidence after verdict involves the retrial of the 
whole case, we think it cannot be maintained ina 
case like this.” On a rehearing the same result 
was reached, upon the ground that when the 
cause was first reversed it was remanded for a 
single purpose; for all other purposes there was 
held to have been an adjudication. In Davis v. 
Curtis, 70 Iowa, 398, 30 N. W. Rep. 651, general 
language was used to the effect that a ruling once 
Made became the law of the case. Adams Co. v. 
Burlington & M. R. Co. was the only authority 
cited; and Davis v. Curtis was a case like that, 
the first appeal having determined the rights 
sought to be relitigated. On this branch of the 
case we shall refer to only three other authorities. 
These are Bane v. Wick, 6 Ohio St. 13; Bell v. 





Lamprey, 58 N. H. 124; and Franklin v. Cassaday, 
62 Tex. 418. The doctrine of these cases is that 
conclusions reached on questions of law on the 
first appeal will ordinarily not be examined on a 
second appeal, but that in exceptional cases, 
when the court is very clearly satisfied that its 
former opinion was erroneous, this rule will not 
be applied. 

In the discussion of the authorities we have 
gone far begond the proper limits of most opin- 
ions. We have done so because we deem the 
question one of very great importance, and have 
felt the necessity of a close examination, both 
upon principle and upon authority. The general 
course of the review has been to trace the 
doctrine back. Adopting now the contrary course, 
it will be observed that its history is this : The 
Supreme Court of the United States and other 
courts, having once entered judgments or decrees. 
finally adjudicating certain issues, decided very 
properly that on a second appeal nothing so 
adjudicated could be relitigated. Other courts 
declined to permit a party, after an unsuccessful 
appeal, to prosecute a second appeal from the 
same judgment. A few courts,—notably Cali- 
fornia,—failing to draw the distinction between a 
judgment upon the merits and a venire de novo, 
adopted these cases as authority for the propo- 
sition that, where a newjtrial had been awarded, 
the court could not, on.a second appeal, re-ex- 
amine any questions of law decided on the first.. 
Having gone so far, they were driven t> the 
further conclusion that the principle applies to 
every question involved in the first appeal, 
whether in fact examined or not. Then, in a 
very few instances, after this doctrine had been 
established, but never in a case of first impres- 
sion, some reasons have been given in its support. 
That usually given is that the first opinion is an 
adjudication. It needs but a moment’s reflection 
to show that there is no adjudication by the ex- 
pression of an opinion on a point of law where no 
judgment is entered in accordance with that 
opinion, but the cause is remanded generally. 
The only thing adjudicated is that there was error 
in the record, and that the whole case should be 
relitigated. To apply the rules of res adjudicata 
to such a case would require a further holding 
that, where a court has overruled a demurrer, it 
may not afterwards, on the trial dismiss the case, 
because no cause of action is stated; or, having 
granted a temporary injunction, that it may not 
dissolve that injunction if it becomes satisfied 
that it was improvidently granted. Another rea- 
son given is that there must be an end to litiga- 
tion. This is a salutary maxim, but to say that a 
court may not correct its own mistakes for this 
reason is to push it to an absurd conclusion. A 
third reason somewhere given is that on a second 
appeal the court only reviews the record for error 
on the second trial; that it is the duty of the trial 
judge to follow the opinion of the appellate court, 
although he may think it is erroneous, and 
technically he never errs when he doesso. It is 





ee 


reas 


4] 
Le 
f 
i 
fi 

it 
' 
i 

( 


196 VENTRAL LAW JOURNAL. 








true that it is the duty of the trial judge to follow 
the directions of the appellate court, but, when 
the case comes again before the appellate court, 
the question is not, did the trial judge proceed 
according to its former opinion? but were his 
rulings correct in law? To enforce erroneous 
rulings simply because the appellate court had 
directed the error would be to pervert the law, 
and sacrifice justice to the technicalities of prac- 
tice. That the rule is not well-founded in prin- 
ciple may be seen by the confusion of the courts 
in their efforts to base it upon a known principle. 
Some courts trace it to the principle of res ad- 
judicata; some to that of stare decisis; and some, 
evidently realizing that it falls within neither 
principle, fall back upon the indefinite term ‘the 
law of the case,” as if it were possible, under our 
system of jurisprudence, that there should be one 
law for one case and a different law for other 
cases entirely similar thereto. 

It has never been doubted that an appellate 
court is not bound blindly to follow precedent. 
A rule of law once announced affords a guide for 
similar cases, and will ordinarily control their 
decision; but, having announced a rule, when 
another case arises, presenting the same question, 
if the court is satistied that its former opinion 
was wrong, it may, and frequently does, overrule 
it. The limitations resting upon courts in this 
respect are usually stated to be: First, thata 
former decision will not be overruled when it has 
become a rule of property; and, secondly, that it 
will be followed, although erroneous, where more 
mischief will result from overruling than from 
following it. Thisis as far as the doctrine of 
stare decisis should go. When, however, a de- 
cision in one case is overruled in another, there 
is no remedy for the defeated party in the first 
case. His rights have been determined, and a 
decision overruling a former opinion in a differ- 
ent case amounts always to an admission by the 
court that it has subjected the unsuccessful party 
in the first case to an injustice which can never 
be remedied. Notwithstanding this, subject to 
the limitations we have stated, courts do over- 
rule such opinions. Why should the rule be 
more stringent when the same case is up for re- 
view, the erroneous judgment still unexecuted, 
the parties before the court, and the case in such 
a situation that by the correction of its error no 
injustice will be done, beyond, perhaps, the 
creation of additional costs? If the doctrine con- 
tended for is to prevail here, then it follows that 
the only instance in which the court is not per- 
mitted to correct its mistakes, or refuse to do so, 
is also the only instance where the mistake can 
be corrected without injustice. Take the case 
before us. The court in the Grant Case decided, 
in effect, that its former decisions in this case 
should have been in favor of the city instead of 
Foxworthy. In subsequent cases, by reason of 
the decision in the Grant Case, the city would 
prevail under the same state of facts; but if the 
former decisions in this case are conclusive upon 





—— 
——$$$ 


the court, the rule will be different for the City of 
Hastings and for Mr. Foxworthy in this one cage 
than it is for all others and in other cases; and, if 
so, what is to be done with that part of the four. 
teenth amendment to the federal constitution 
which forbids any State to deny to any person 
the equal protection of the laws? A court hag 
no legislative power. Its duty is to declare what 
the law is, not to make law. To hold that it js 
bound to follow in a given case an erroneous de. 
cision formerly rendered in the same case would 
be to hold that, although the court believes the 
law to be otherwise, it will make a special lay 
for the particular parties and the particular cage 
before it, contrary to the general law; to sub- 
stitute what it is pleased to call ‘‘the law of the 
case’’ for the law of land,—for the law which 
every member of the court is sworn to administer, 
To do so it must not only legislate, but legislate 
specially, in a manner which our constitution 
forbids to the legislative body itself. 

We conclude that the principles governing the 
case are these: The cause having been remanded 
generally, there was no adjudication of any rights 
between the parties; that the record presents the 
question upon this trial as well upon the others, 
and that it is within the power of the court to re- 
examine its former decisions, and apply the law 
correctly. We think that ordinarily the courtis 
justified in refusing to examine questions of law 
once passed upon, and that it is only whereit 
clearly appears that the former decision was 
erroneous that this should be done. It is, how- 
ever, now clearly established that the former 
opinions in this case were erroneous, and the 
court should correct the error. 

In the amended petition the averment appear 
that the plaintiff was confined to his bed and 
house for more than 10 weeks and was wholly 
incapacitated, mentally and physically, to do 
any business or transact any affairs until the Ist 
day of May thereafter. On the trial a witness 
testified that for six or eight weeks Mr. Fox- 
worthy suffered intense pain, and that fora month 
or six weeks he was insane through pain. It will 
be remembered that the injury was sustained 
January 2Ist, and the statement was filed with 
the city council July 28th. Do the facts so pleaded 
and proved excuse the delay? We think not. The 
filing of the statement was a condition precedent 
to the maintenance of the action. It was not in 
the nature of a limitation, and the existence of & 
disability preventing plaintiff from filing a claim 
would not extend the time for filing it for the 
statutory period after the disability was removed. 
We think the uniform line of authority on this 
subject is that the condition must still be per 
formed within the time specified, provided a rea- 
sonable time after the removal of the disabilities 
remained for that purpose. It has been so held 
even in the case of a limitation by contract 
Steel v. Insurance Co., 47 Fed. Rep. 863; Blanks 
v. Insurance Co., 36 La. Ann. 599. Giving the 
utmost possible effect to the pleadings and evi- 
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dence in regard to Mr. Foxworthy’s disability, 
there remained, after its removal, several months 
within which the statement might have been 
filed. Reversed and remanded. 


Nore.—Before considering the question of the “law 
of the case” it might be well to inquire in how far the 
language of the court in passing on the question of the 
filing of the notice, when the case was before the 
court for the first time, may be regarded as dictum or 
asan adjudication of the rights of the parties. The 
court attempts to escape the consequences of its 
former decision by saying the case was decided on 
the question of the six month’s limitation and not on 
the question of the filing of the notice, and whatever 
was said by the courtin regard to the filing ofjthe 
notice was mere dictum and wasso intended. On 
that point the court used the following language: ‘‘It 
is believed that the failure to do so,” that is, the fail- 
ureto file the notice within six months, ‘‘will not de- 
feat a recovery, although it may affect the question of 
costs.” How far such language may be regarded as 
dictum, in view of the fact that a decision on that point 
was as essential in determining the rights of the par- 
ties as the question of the six month’§ limitation, is 
worthy of inquiry. “According to the more rigid 
rule the expression of an opinion, however deliberate, 
upon a question however fully argued, if not essential 
to the disposition that was made of the case may be 
regarded as dictum, but on the other hand it is diffi- 
cultto see why, in a philosophical point of view, the 
opinion of the court is not as persuasive in all points, 
which are so involved inthe cause, that it was the 
duty of counsel to argue them, and which were delib- 
erately passed over by the court as if the decision had 
hung upon but one point.” Bouvier’s Law Diction- 
ary and cases cited. 

In Carroll y. Carroll, 16 How. (U. 8S.) 287, the court 
said: “This court and other courts organized under 
the common law has never felt itself bound by any 
part of an opinion, in any case which was not needful 
tothe ascertainment of the right or title in question 
between the parties.”” In Cohens y. State of Va., 6 
Wheat. (U. S.) 399, the court says, ‘It is a maxim not 
tobe disregarded that general expressions in every 
opinion are to be taken in connection with the case.” 
In the principal case the question of the filing of the 
notice was one of the very questions to be determined 
to fix the rights of the parties, and the court cannot have 
passed it over as though the case hung upon but one 
point, and that point the question of the six month’s 
limitation. Even though the section of the statute re- 
lating to the six month’s limitation might have been 
held void, yet the portion requiring the filing of the 


notice declared, as it afterwards was, “‘the reasonable _ 


exercise of legislative power” and the plaintiff’s case 
would have been dismissed. No mention being made 
of this first decision in the opinions rendered when 
the case was before the court the second and third 
time, the court itself must have considered those 
questions as having been finally adjudicated as be- 
tween the parties to the suit, and their respective 
rights established. It has been held where a question 
of general interest is involved and fully discussed and 
submitted by counsel, and the court decides the ques- 
tion with a view of settling the law sucha decision 
cannot be regarded as dictum. Alexander v. Worth- 
ington, 5 Md. 488. The question was directly involved 
in the issues of law raised by the demurrer to the an- 
wer, and the attention of the court was directly drawn 
to and expressed on the subject. Michael y. Morey, 
% Md. 261. 





As to the “law of the case,” a recent text-writer has 
said: “It is a firmly settled principle that the decis- 
ions of the appellate tribunals constitute the law of 
the case upon all points in judgment, no matter at 
what stage of the proceeding they arise or in what 
mode they are presented. This rule is not one spring- 
ing from the doctrine of stare decisis but is founded 
upon the same principles as on which rests the doc- 
trine of res adjudicata. Questions before the court 
for decision and by the court decided as essential to a 
final judgment are conclusively and finally adjudi- 
cated. The law as declared cannot be changed upon 
asecond or subsequent appeal. This general doctrine 
is affirmed by many, and so far as we can discover 
denied by none. It is plainly evident that the rule is 
asound and salutary one since without the rule liti- 
gation might be endless and controversy remain un- 
settled. But this is not the only reason supporting 
the rule, for it is supported by the principle that the 
judgment of the court upon a question before it is 
final and cannot be vacated after the term.” Elliott’s 
Appellate Procedure, Sec. 578; Dodge v. Gaylord, 53 
Ind. 365; Kress vy. State, 65 Ind. 106; Braden v. 
Graves, 85 Ind. 92; Test v. Larsh, 76 Ind. 452; Hawley 
v. Smith, 45 Ind. 183; Union Tp. v. First Nat. Bank, 
102 Ind. 464; City of Logansport v. Humphrey, 106 
Ind. 146; Pittsburgh Co. v. Hixon, 110 Ind. 225; Hib- 
bets v. Jacks, 97 Ind. 570; Forgérson v. Smith, 104 
Ind. 246; Board v. Pritchett, 85 Ind. 68; Richmond 
Str. Ry. Co. v. Reed, 83 Ind. 9; Cont. Life Ins. Co. v. 
Houser, 111 Ind. 266; Nickless v. Pearson, 126 Ind. 
477; Eversdon v. Mayhew, 85 Cal. 1; Thompson v. 
Hawley, 16 Oregon, 251; C. B. & Q. Ry. Co. v. Hull, 24 
Neb. 740; Alexandria vy. McVeigh, 84 Va. 41; McWill- 
iams v. Walthall, 77 Ga. 7; Lee v. Stahl, 13 Colo. 174; 
Steele v. Thompson, 38 Mo. App. 312; Green v. Spring- 
field, 130 Ill. 515; Roberts v. Cooper, 20 How. (U. 8.) 
467; Sizer v. Many, 16 How. 98; Cumberland Coal Co. 
y. Sherman, 20 Md. 117; Deipon v. Davis, 35 Wis. 631; 
Booth v. Commonwealth, 7 Metcf. (Mass.) 285; Hardi- 
gree v. Mitchin, 51 Ala. 151; See also Wells’ Res 
Adjudicata & Stare Decisis. The Supreme Court has 
no power to review its decisions whether in law or in 
equity, and no principle is better settled or of more 
universal application than that no court can annul or 
reverse its own final decrees or judgments for error 
after the term in which they have been rendered. 
Sibbald v. U. S., 12 Pet. 492. In Hibbits v. Jack, 
cited above, the court held that what was decided by 
acase and afterwards overruled continues to be the 
law of the case as between the parties and those 
claiming under them. And in Stacy v. Vermont Cen- 
tral Ry. Co., 82 Vt. 553, the court said that while there 
was force in the argument that if there is error in the 
decision and it is ever to be reversed it should be done 
in the same court, and yet, while the position may be 
sound as applied to a single case in a general applica- 
tion to all cases, there would be no end to litigation 
until the ability of the parties or the ingenuity of 
their counsel were exhausted. 

As tothe distinction that the doctrine has never 


~ been upheld where cases have been reversed and re- 


manded generally, an examination of the authorities 
above cited will show that the rule has been held to 
apply to such cases as well as to those remanded for a 
specific purpose. 
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DANCING. 
It is but a step from poesy to dancing. It seems to 
this chair that the Supreme Court of Missouri does 
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not put a correct estimate on dancing, when it holds 
that it is libelous to accuse an institution of learning, 
in print, of teaching the art of dancing. This is what 
that learned court has done in the case of St. James 
Military Academy v. Gaiser, 28 S. W. Rep. 851. It 
seems that a number of clergymen of Macon, Missouri, 
assembled themselves together and resolved that the 
academy in question, because it “‘foistered the practice 
ofjdancing, which is antagonistic to the teaching of our 
churches and houses,” and “hurtful to the moral and 
spiritual well-being of all engaging in it,”? and because 
the academy obstinately refused to discontinue it, al- 
though thereunto requested by said clergymen, was 
“harmful to the moral and religious interests of our 
community,” and that they recommended “the mem- 
bers of our churches and all friends of religion and 
good morals that they absent themselves from and 
discourage and discountenance in every way all re- 
ceptions and other gatherings at the academy as long 
as dancing is allowed in the building.’? The court 
holds that this publication constituted a cause of ac- 
tion for libel, but leave it to ajury to say whether it 
was justified on the ground that dancing was im- 
moral. It seems to us that the charge is not libelous, 
because it does not accuse the academy of promoting 
anything immoral. Would it be libelous, for example, 
for the proprietors of the academy to publish that the 
churches presided dver by these clergymen should be 
avoided, so long as the clergy thereof combed their 
hair behind their ears and sang through their noses? 
Or suppose the clergy had denounced the academicians 
for teaching the lascivious angles of geometry, or un- 
folding the unholy mysteries of algebra, or encourag- 
ing the contemplation of the deleterious principles of 
geology, would that have been libelous? Is not the 
one charge as ridiculous and manifestly baseless as 
the other? To justify the court’s decision it must be 

conceded that to accuse an academy of teaching, or 
permitting dancing has the natural tendency to bring 
it into odium, unpopularity, or contempt. This can 

hardly be true. The world has moved considerably 

since ‘‘The Waltz” was so vehemently denounced by 

the pious and saintly Lord Byron. It is now récalled 

that David danced before the Lord, that Hatton danced 

himself into the Lord Chancellorship before Queen 

Elizabeth and that dancing is taught at the govern- 

ment’s expense, or at all events publicly favored, 

at West Point.— The Green Bag. 








HUMORS OF THE LAW. 


“Now, Mr. Breeves,” asked the chairman of the in- 
vestigating committee, “is it not true that you took 
the case of Jones v. Brown on a conditional fee—that 
you agreed to accept a part of the amount recovered 
as your fee?” 

“Tt is not true, sir,’? replied the lawyer, “I stipu- 
lated that I should have all of it and $500 besides.” 

“Gentlemen,” said the chairman, “I fail to see 
where Mr. Brown has been guilty of unprofessional 
conduct at all !”? 


A Philadelphia lawyer said a very bright thing the 
other day. He was seated with a group of friends, 
and they were discussing in a desultory way the lead- 
ing topics of the day. One of the parties present, 
Mr.—-, persisted in monopolizing more than his 
share in the conversation, and his views did not at all 
accord with those of the lawyer. As the men sepa- 
rated, one of them said to the lawyer:— 

“That knows a good deal, doesn’t he?”” 

“Yes,” replied the lawyer, “he knows entirely too 
much for one man; he ought to be incorporated.” 








———— 
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1. ACCIDENT INSURANCE—Walking on Railroad Track, 
—Deceased, who was killed in attempting to cross 
railroad tracks near a station where, with the permis- 
sion of the company, they were commonly crossed by 
the public, was ‘‘walking or being on the roadbed,” 
within the meaning of the policy providing that, for 
injuries received while walking or being on the road- 
bed of any railway, the beneficiary shall be entitled 
only tothe death loss provided in the classification 
for railway employees.—KEENE V. NEW ENGLAND MOT. 
Acc, Ass’N, Mass., 41 N. E. Rep. 303. 


2. ADMINISTRATION—Action against Administrator— 
Claim.—An action may be lawfully brought against an 
administrator upon a contingent claim where the 
amount cannot be ascertained and determined by cal- 
culation or computation by the probate court, so as to 
become absolute prior to the time limited for present- 
ing claims; and, upon the presentation to the probate 
court of a properly authenticated copy of the judg- 
ment record, it may be allowed and paidin the same 
manner as other claims of the same class.—OSWALD V. 
PILLSBURY, Minn., 63 N. W. Rep. 1072. 


3. ADMINISTRATION—Appointment of Guardian—Ju- 
risdiction.—In a proceeding against a clerk of the 
chancery court and his bondsmen forthe settlement 
of the accounts of the former, as guardian of a minor, 
the validity of his appointment as guardian cannot be 
attacked by evidence that when the appointment was 
made the minor was not a resident of the county ip 
which the chancery court which made the appoint 
ment was held.—AMES Vv. WILLIAMS, Miss., 17 South. 
Rep. 762. 


4. ADMIRALTY—Shipping—Liability of Vessel for Tort. 
—A vessel employed and used, with malicious intent, 
for the purpose of arresting, without process, another 
vessel, and bringing her forcibly into port, is respod- 
sible for the act, and a participant, whether witpingly 
or not, in the malice which incited it, and she is theré- 
fore liable to the owner of the vessel so arrested for 
the damages and expenses occasioned thereby.—THE 
PETERSBURG, U. S. D. C. (Va.), 68 Fed. Rep. 387. 


5: APPEAL—Change of Theory — Injuries.— Where® 
personal injury case has been tried on the theory that 
the injury was caused by defective machinery, defend 
ant, on appeal, cannot urge that the proximate cause 
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of the injuries was the negligence of a fellow-servant. 
_SECKINGER V. PHILIBERT & JOHANNING MANUF’G CO., 
Mo., 318. W. Rep. 958. 

¢. APPEAL—Stipulation of Counsel.—A stipulation of 
counsel purporting to extend the time for perfecting 
an appeal will not have that effect, per se, as Mills’ 
Ann. St. § 1086, declares that no appeal shall be al- 
jowed where the appeal is not made within 10 days af- 
ter judgment, unless the court extend the time for good 
cause sShown.—GROVE V. FOuTCH, Colo.,40 Pac. Rep. 
852. 

7, ATTACHMENT—Suit by Creditor—Fraud.—In a suit 
by a creditor to annul an attachment against his 
debtor by a prior attaching creditor, he is restricted 
to the proof of fraud and collusion between the at- 
taching creditor and the debtor.—CLAFLIN Vv. BENJA- 
MIN, La., 17 South. Rep. 864. 

8, ATTACHMENT LEvy—Validity.—An execution sale 
of land to satisfy a judgment in attachment is not sub- 
ject to collateral attack because the affidavit for at- 
tachment did not state the nature of the debt or give 
the defendant’s residence, since such defects, being 
amendable, render the proceedings merely voidable.— 
Hocus V. CORBIT, Ill., 41 N. E. Rep. 219. 

9, CARRIERS—Liability as Warehousemen. — Where 
goods were originally delivered to a railroad com- 
pany tobe kept until further orders, the company’s 
custody thereof was that of a warehouseman until re- 
ceipt of orders to ship the goods.—SCHMIDT V. CHI- 
caco & N. W. Ry. Co., Wis., 63 N. W. Rep. 1057. 


10. CARRIER OF GOODS—What Constitutes—Delivery. 
—A railroad company, taking loaded cars from its con- 
nection with another railroad, and transferring them, 
by means of a switch engine, over a portion of its own 
track, to a spur of its own, and receiving its compen- 
sation from the connecting road, acts as a com.- 
mon carrier, and is liable as such for the safety of the 
goods transported,no matter how short the distance 
from the place of receipt to that of delivery.—MIs- 
soURI Pac. Ry. CO. Vv. WICHITA WHOLESALE GROCERY 
0o., Kan., 40 Pac. Rep. 899. 

ll. CHATTEL MORTGAGES—Default.—Demand by the 
mortgagee of payment of achattel mortgage debt after 
maturity does not reinvest the mortgagor with title to 
the mortgaged property.—HALE v. UTsgy,S. Car., 22 
8. E. Rep. 317. 

12. CHATTEL MORTGAGES—Payment after Default.— 
Acceptance of a partial payment of a chattel mort- 
gage debt by the mortgagee after condition broken 
does not revert the title in the mortgaged property in 
the mortgagor, divested of the lien of the mortgage.— 
WALLINGFORD V. AIKEN, S. Car., 22 8. E. Rep. 872. 

13. CHATTEL MORTGAGE— Validity.—A mortgage on 
a stock of goods reserving the power of disposition to 
the mortgagor is invalid.—CHAPMAN V. SARGENT, Colo., 
40 Pac. Rep. 849. 

l4, CONFLICT OF LAWS—Insolvent Corporation—For- 
eign Judgments.—Where the statute of a foreign State 
makes judgments confessed by a corporation after pe- 
tition filed for its dissolution under its insolvent laws 
Void as against the receiver or creditors of the corpo- 
ration, but not void as against the corporation itself, a 
judgment entered in such State, by confession of the 
corporation after such petition is filed, but before dis- 
Solution, in favor of a creditor in such State,can be 
enforced in a suit against the corporation in another 
State. —- COMMERCIAL NAT. BANK OF COLUMBUS V. 


MATHERWELL IRON & STEEL CO., Tenn., 31S. W. Rep. + 


1002. 


1s. CONSPIRACY. —In an action against joint tort- 
feasors, a conspiracy may be pleaded or proved in ag- 
gravation of the wrong, but it is not the gravamen of 
the charge, aud the plaintiff may recover against such 
48 are shown to be guilty of the tort without proof of 
4 prior agreement to commit it.—HUNTER V. ROBESON, 
Tenn., 31S. W. Rep. 1010. 

16. CONSTITUTIONAL Law—Conviction of Embezzle- 
ment.—The provision in section 56 of the criminal 





procedure act that, upon the trial of an indictment for 
larceny, the jury may return a verdict of guilty of em- 
bezzlement, contravenes article 1, §8, of the State con- 
stitution, providing thatin all criminal prosecutions 
the accused shall have the right to be informed of the 
nature and cause of the accusation. — HOWLAND V. 
STATE, N. J., 32 Atl. Rep. 257. 


17. CONSTITUTIONAL Law — Miscegenation.—Sand. & 
H. Dig. § 4909, providing that all marriages between 
white persons and negroes are void, is not in conflict 
with the provisions of either the State or federal con- 
stitution abolishing slavery, and conferring upon the 
negro race equal rights and privileges with other 
races.—DODSON v. STATB, Ark., 318. W. Rep. 977. 


18, CONTRACT—Claim for Extra Work.—In an action 
against a contractor to recover for money expended in 
completing a building abandoned by him it was proper 
to refuse to charge that the plaintiffs were not entitled 
to recover unless defendant willfully abandoned his 
contract.—DAVIS V. FORD, Md., 32 Atl. Rep. 280. 


19. CONTRACT—Damages.— Under a claim for dam- 
ages under article 1934, Rev. Civ. Code, the damages 
must be the natural and proximate result of the wrong. 
It must not bethe remote or consequential, but the 
natural consequence. Vague and indefinite results, 
remote and consequential, etc., and thus uncertain, 
are not embraced in the compensation given by dam- 
ages.—DWYER V. TULANE EDUCATIONAL FUNDS ADM’RS, 
La., 17 South. Rep. 796. 


20. CONTRACT—Engineer’s Certificate.— A contractor 
suing a city on a contract which makes a certificate of 
the city engineer accepting the work a condition of 
payment must produce such certificate, or show that 
it is withheld through fraud.—SCHMIDT v. CITY OF 
NORTH YAKIMA, Wash., 40 Pac. Rep. 790. 

21. ConTRACT—Interpretation — Parol Evidence.—In 
arriving at the realintention of the parties, as shown 
by the language employed by them in a contract, and 
in order to make a correct application of the terms 
used to the subject-matter and objects referred to 
therein, when the same are not clearly expressed, the 
situation of the parties, and the surrounding circum- 
stances may be considered in construing the contract, 
but it must be borne in mind that it is the language of 
the contract itself that is to be construed, and when 
the parties reduce their agreement to writing no other 
language employed by them in making the contract 
can be resorted to, except that furnished by the instru- 
ment itself.—ROBINSON Vv. HYER, Fla.,17 South. Rep. 
745. 

22. ConTRACTS—Specific Performance. — A contract 
for the sale of real estate provided that a part of the 
purchase money, payment of which was to be de- 
ferred for a year, should be “secured by mortgage on 
property worth at least two forone:” Held, that such 
contract was not too indefinite, as to the kind of prop- 
erty on which security should be given, to justify a 
decreee for specific performance.—HORTON Vv. MCKEE, 
U.8.C.C. (Ga.), 68 Fed. Rep. 404. 

23. CONTRACT OF MARRIED WOMAN—Specific Enforce- 
ment.—Under Acts 1872, ch. 270, providing that a mar- 
ried woman shall hold her separate estate “for her 
separate use with power to devise the same as fully as 
if she were a feme sole,or convey the same by a joint 
deed with her husband,” and that a married woman 
may be sued jointly with her husband “on any con- 
tract or agreement” which she may have executed 
jointly with him, a contract for the conveyance of a 
married woman’s separate estate, executed by her 
jointly with her husbané, is a valid contract, the 
specific performance of which may be enforced in a 
suit against the husband and wife jointly.—ELECKA V. 
ZIEGLER, Md., 32 Atl. Rep. 242. 

24. CONVERSION—Defenses.—In an action by the pur- 
chaser of personal property at a sheriff's sale against 
another for the conversion thereof, it may be shown 
in defense that the sheriff did not take the property 
into his possession, and therefore that the sale was 
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void.—GEO. R. DICKINSON PaPERCO. V. MAIL PuB. Co, 
Tex., 318. W. Rep. 1083. 

25. CORPORATION—Gas Companies— Right to Mort- 
gage Plant.—Where its charter does not confer the 
right of eminent domain or exclusive privilege, a gas 
company Can mortgage its entire property to secure 
bonds and floating indebtedness, though the charter 
does not expressly confer the right to mortgage.— 
HUNT v. MEMPHIS GASLIGHT Co., Tenn., 318. W. Rep. 
1006. 

26. CORPORATIONS—Insolvent Corporations — Direct- 
ors.—The directors of acorporation hold out to their 
creditors that, under their management, they will be 
paid. They (the directors) cannot, in view of this, 
have the property of the corporation, in a foreclosure 
proceeding on their mortgage, of a date subsequent, 
sold, and successfully invoke their personal rights as 
buyers to defeat these very creditors of theirs.—CAHILL 
V. PEOPLE’S SLAUGHTERHOUSE & REFRIGERATING CoO., 
La., 17 South. Rep. 784. 

27. CORPORATION— Insolvent Corporation — Prefer- 
ences. —A corporation in control of its property, 
though insolvent, may, if the debt be honest, prefer 
one creditor to another, though the creditor bea di- 
rector of the corporation.— SCHUFELDT V. SMITH, Mo., 
318. W. Rep. 1039. 


28. CORPORATIONS — Knowledge of Officer. — In a 
transaction where a corporate officer or agent is act- 
ing in his own interests, as in the sale of his land to 
the corporation, the corporation is not charged with 
his knowledge.—BaNG V. BRETT, Minn., 63 N. W. Rep. 
1067. ' 

29. CORPORATION — Note Signed by Corporate 
Trustees.—A note signed by individuals, and reading, 
“We, the trustees of the H cemetery, promise to pay,” 
is the personal obligation of those who signed it, and 
not of the H cemetery.—MOFFETT V. HAMPTON, Ky., 31 
8. W. Rep. 881. 


30, COUNTIES—Injunction.—A board of county com- 
missioners paid out for plans, specifications, and 
grounds upon which to build a courthouse, a sum 
which, together with the subsequent contract price to 
erectthe building, exceeded the sum of $10,000. The 
proposition to build a courthouse had not been sub- 
mitted to the electors: Held, that the proceedings 
were in conflict with Const. art. 13, § 5, prohibiting a 
county from incurring an indebtedness or liability for 
a single purpose to an amount exceeding $10,000 with- 
out the approval of the electors. — HEFFERLIN Vv. 
CHAMBERS, Mont., 40 Pac. Rep. 787. 


31. CRIMINAL EVIDENCE— Homicide—Declarations.— 
Where, defendant, immediately after shooting de- 
ceased, fled, and was captured about a quarter ofa 
mile away, his statement to the captors that deceased 
hit him before he shot, and the statement of deceased, 
a short time after the shooting, that defendant applied 
to him opprobrious epithets, and he struck him, are 
narrative, and not part of the res geste.— STATE V. 
PUGH, Mont., 40 Pac. Eep. 861. 

32. CRIMINAL Law—Embezzlement— Conviction as to 
Partof Property.—Where defendant was indicted for 
embezzling a horse, wagon, and harness, and it ap- 
peared that he took the property into another county, 
in which he sold the horse, and that he retained the 
wagon and harness, the fact thatthe jury found him 
guilty as to the horse, and was silent as to the wagon 
and harness, does not show that they found the em- 
bezzlement to consist of the sale of the horse, so as 
to make the place ofthe commission of the crime the 
county in which it was sold.—PEOPLE V. FIY, Cal., 40 
Pac. Rep. 805. 

33. CRIMINAL LAW—Gaming — Indictment.—Where a 
statute makes it unlawful to gamble on races except 
on certain grounds within the State on races run on 
such grounds, an indictment charging gambling on 
races run on a track in another State negatives the ex- 
ception.—STEARNS v. STATE, Md., 32 Atl. Rep. 282. 

34. CRIMINAL Law — Information — Constitutional 
Law.—Under Const. art. 3, § 8, allowing criminal ac- 








tions to be prosecuted by information ‘after examing. 
tion and commitment by a magistrate, or after leaye 
granted by the court,” an information may be filed 
with leave of court without examination and commit. 
ment.—STATE V. BRETT, Mont., 40 Pac. Rep. 873. 


35. CRIMINAL Law—Larceny.—The owner of United 
States bonds deposited them in a private drawer of, 
bank, and took the key. The cashier of the bank 
broke open the drawer, took the bonds, and delivered 
them as collateral security for a note of the bank eop. 
taining an express power of sale on default in pay: 
ment of the note. On default, the bonds were gold, 
The cashier testified that he intended when he took 
them to redeem them in a few days and return them to 
the drawer: Held that he was guilty of larceny. 
TRUSLOW V. STATE, Tenn., 818. W. Rep. 987. 


36. CRIMINAL PRACTICE—Incest—Indictment.—Under 
Sand. &H. Dig. § 1689, providing that persons who 
are within the degree of consanguinity within which 
marriages are prohibited, who shall commit adultery 
or fornification with each other, shall be deemed 
guilty of incest, an indictment which charged that de- 
fendant, knowing himself to be the father of 
B, and forbidden to marry her, did have carnal knowl- 
edge of her incestuously and adulterously, he beirga 
married man, was sufficient to charge that defendant 
was a married man at the time of the commission of 
the offense.—STATE Vv. RATCLIFT, Ark., 31S. W. Rep. 
978. 

37. DEATH BY WRONGFUL ACT—Injuries to Person.— 
The right of action given by Rev. St. 1857, ch. 176, § 
16 21, to personal representatives, for the benefit of 
the widow and next of kin of one killed by wrongtul 
act, is exclusive, and section 10, adding to the causes 
of action which survive tbat of ‘‘trespass on the case 
for damages to the person,” gives the personal repre- 
sentative no additional right of action for injuries to 
the person, which result in death.— LABRANO V. MILLS, 
R. I., 32 Atl. Rep. 305. 


38. DECEIT— False Statements by Bank Officer.—A 
president of a bank is able in an action for deceit for 
a false statement as to matters affecting the valueof 
the stock of the bank, when he made it having actual 
knowledge that it was false,or without any grounds 


‘ for believing it true, or in reckless. disregard of its 


truth or falsity.—TRIMBLE V. REID, Ky., 31S. W. Rep. 
861. 

' 36. DEED—Duress.—Plaintiff executed a deed after 
being threatened with arrest by a pretended officer, 
and after the man demanding the deed had slapped 
him, and shown him a pistol; but these threats oc 
curred some little time before the deed was executed, 
and in the meantime a disinterested man had come in, 
and was consulted by the grantor as to the propriety 
of executing the deed: Held,that there was no such 
duress or fraud as would avoid the deed.—RENDLEMAN 
Vv. RENDLEMAN, II1.,41 N. E. Rep. 223. 


40. DEED—Fraud and Undue Influence.—A deed by& 
husband to a wife conveying to her in fee a one-third 
interest inland for her support and maintenance is 
based on a sufficient consideration as against an at- 
tack by his heirs.—BROWN v. BRowN, S. Car., 228. W. 
Rep. 412. 


41. DEED—When a Mortgazge.—In order to establish 
that a deed absolute on its face is in fact only a mort: 
gage, it must be shown, either by direct evidence or 
by the circumstances of the case, that it was the inten- 
tion and understanding ofthe grantor and the grantee 
that it should so operate. It is not enough thatone 
of the parties so considered it. Both must concur; 
otherwise, the deed will be treated according to its im- 
port, unless tainted by fraud or the result of accident 
or mutual mistake.—REEDER v. GorsucH, Kan., # 
Pac. Rep. 897. 

42. DESCENT—Sale of Bank Stock—False Representa- 
tion.—In an action against the president of a bank, 
for damages to one who was induced to purchase stock 
ofthe bank for more than its value through a false 
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statement of the bank’s condition, knowingly made 
by defendant to plaintiff's agent, plaintiff’s right to re- 
cover is not affected by the fact that the agent, being 
adirector of the bank, might have informed himself of 
its true condition, it not appearing that the agent had 
actual knowledge of the falsity of defendant's state- 
ment.—TRIMBLE v. WARD, Ky., 31 8. W. Rep. 864. 

43, DIVORCE — Barring of Dower. — Under Mill. & V. 
Code, § 3330, providing that, if the bonds of matrimony 
be dissolved at the suit of the husband, the wife shall 
not be entitled to dower, a divorce obtained by the 
husband in a foreign State bars dower in Tennessee.— 
THoMS Vv. KING, Tenn., 318. W. Rep. 983. 

44. ELECTION OF REMEDIES.—It is a well established 
principle of jurisprudence that one cannot judicially 
claim, at one and the same time,the thing and its 
price; nor can a litigant attack a judgment as null and 
yoid, and at the same time demand the fruits or pro- 
ceeds of a sale made in execution thereof.—THOMPSON 
y. DANIEL, La., 17 South. Rep. 830. 

4. Equity — Setting Aside Judgment. — Equity has 
jurisdiction of a bill to set aside a judgment which has 
been suffered by a mistake, but much clearer and 
stronger proof of freedom from fault or negligence, in 
the party seeking such relief, is required, than upon 
an application for a new trial in the original action.— 
VILLAGE OF CELINA V. EASTPORT SAV. BANK, U. 8. C. 
0. of App. 68 Fed. Rep. 401. 

4. EVIDENCE.—Where two experts were employed 
by a party to make an estimate of the cost of repair- 
ing a building that had been damaged by the defend- 
ant, and one of such experts had died, the other being 
called as a witness, it was not competent for such sur- 
vivor to testify with respect to the opinion of his de- 
ceased associate.—CoLLINS V. LANGAN, N. J.,32 Atl. 
Rep. 258. 

41, EVIDENCE—Declarations—Ancient Boundaries.— 
In West Virginia, in an action of ejectment, the declara- 
tion of a deceased person, who had owned and lived 
upon a part of the land in controversy, made to his 
son while hunting over such land, long before the 
controversy had arisen, is competent to prove the 
location of a boundary of the land which was pointed 
out by the declarant at the time of making the de- 
claration.—ROBINSON V. DEWHORST, U.S. C. C. of App. 
68 Fed. Rep. 336. 


48. EVIDENCE — Declarations — Res Gestz#.—Defend- 
ant’s brakeman, when carrying home an injured child, 
immediately after an accident, being asked how it 
happened, replied that he gave the engineer the sig- 
nal to stop in time, but, as the engineer was looking 
the other way, he did not see it until it was too late: 
Held, that the statement of the brakeman was of a past 
transaction, and not part of the res geste.—ST. LOuIsS, I. 
M.&S. Ry. Co. v. KELLEY, Ark., 31S. W. Rep. 884. 

49. FEDERAL OFFENSE—Using Mails to Defraud.—An 
indictment under Rev. St. § 5480, alleging that defend- 
ant devised a fraudulent scheme “to be effected by 
opening correspondence by means ofthe post office 
establishment,” though following the language of the 
Statute, is defective, as failing to directly allege that 
defendant, as a part of his fraudulent scheme, designed 
its accomplishment through the instrumentality of the 
post office.—UNITED STATES Vv. LONG, U.S. D. C., Cal., 
68 Fed. Rep. 348. 


50. FEDERAL OFFENSE—Using the Mails to Defraud.— 
An indictment under Rev. St. § 5480, for using the mails 
ag8ameansto defraud, must directly allege that the 
fraudulent scheme itself included the intended use of 
the United States mail in its execution.—UNITED STATES 
Vv. Harris, U. S. D. C. (Cal.), 68 Fed. Rep. 347. 

51. FRAUDS, STATUTE OF—Sale of Logs.—The fact that 
logs were banked and marked with the vendee’s name, 
Teady to be put in the river, under a verbal contract 
that they were to be paid for when put in the river, is 
not a sufficient delivery to take the contract out of the 
statute of frauds.—CROSBY HARDWOOD Co. v. TESTER, 
Wis.,63 N. W. Rep. 1057. 





52. GARNISHMENT — Affidavit.—In an action against 
two defendants, an affidavit of garnishment which 
states that the garnishee ‘‘is indebted to the said de- 
fendants in an amount exceeding the sum of fifty dol- 
lars” is sufficient to eharge the garnishee for a debt 
due from him to one of the defendants alone.—AULT- 
MAN, MILLER & Co. Vv. MARKLEY, Minn., 63 N. W. Rep. 
1078. 

53. GARNISHMENT — Goods in Carrier’s Possession.— 
The garnishment of goods in the possession of a com- 
mon carrier will excuse its failure to deliver them ac- 
cording to contract.—LANDA V. MIssourRI, K. & T. Ry. 
Co., Mo., 318. W. Rep. 900. 

54. Girt—Insanity of Donor.—A person of advanced 
years devised certain lands to his daughter, and, in- 
forming her and her husband of the fact, put them in 
possession, stating that he desired them to hold the 
property during his own life. A few years afterwards, 
the father having become a lunatic,his guardian notified 
the daughter and her husband to yield up the premises: 
Held, that a court of equity would protect the daughter 
and her husband in their possession, thus giving effect 
to the purpose of the father as expressed during his 
sanity.—POTTER V. BERRY, N. J., 82 Atl. Rep. 259. 


55. HaBEas CoRPUS—Commitment for Contempt.—On 
a habeas corpus proceeding by one committed for con- 
tempt, the order of commitment cannot be attacked if 
the court had power to make it in any supposable cir- 
cumstance which might arise in the progress of the 
cause.—IN RE ROSENBERG, Wis., 63 N. W. Rep. 1065. 

56. HaBEAS CORPAS—Illegal Committance.—When an 
accused person is held by a judge for examination be- 
fore him, under the provisions of the habeas corpus act, 
the judge is invested with such powers only as are con- 
ferred on other magistrates in matters of preliminary 
examination.—EX PARTE AH KEE, Nev., 40 Pac. Rep. 
879. 

57. HUSBAND AND WIFE—Contract.—an agreement to 
pay board to a husband and wife may be enforced by 
the husband after the wife’s death.—BRADLEY V. KENT’S 
ExX’R, Dela., 32 Atl. Rep. 286. 

58. HUSBAND AND WIFE—Estate by Entirety—Judg- 
ment against Husband.—Under Mill. & V. Code, § 3338, 
providing that the interest ofthe husband in the real 
estate of his wife shall not be sold to satisfy a judg- 
ment against him, and that the husband and wife shall 
not be dispossessed of such real estate by virtue of such 
a judgment,a purchaser of land owned by a husband and 
wife by the entirety at an execution sale, undera judg- 
ment against the husband, will acquire no right to the 
possession during the life of the wife.—COLE MANUF’G 
Co. V. COLLIER, Tenn., 31S. W. Rep. 1000. 

59. INSURANCE ON EXEMPT PROPERTY—Garnishment. 
—A provision in a policy of insurance taken out by the 
husband on a homestead, that, in case of garnishment 
in consequence of any debt of the insured, any suit on 
the policy by him, his representatives or assigns, shall, 
on application of the company, be stayed until said 
garnishment suit shall be disposed of, is void.—TRA- 
DERS’ INS. CO. V. CHASE, Tex., 818. W. Rep. 1103. 

60. JUDGMENT — Injunction to Restrain.—Injunction 
will not lie to enjoin the collection of a common law 
judgment entered by default, where petitioner’s only 
excuse for the default is that his attorney, after prom- 
ising to file an answer, failed to do so, and petitioner, 
supposing his answer would be filed and the case con- 
tinued, went to his home in another county.—PAaYTON 
v. McQuowy, Ky., 318. W. Rep. 874. 

61. JUDGMENT—Res Judicata.—The general rule that 
the judgment of a court having jurisdiction of the sub- 
ject-matter, of the parties, and the process, and ren- 
dered directly upon the point in question, is conclu- 
sive between the same parties, is not applicable when 
the same person, though a party in both suits, is such 
in differents capacities—in the one, occupying a dis- 
tinctively representative position, such as an adminis. 
trator, or as a general or an ad litem guardian; in t<e 
other, as an individual.—BamMkKa Vv. CHICAGO, ST.P., 
M. & O. R. Co., Minn., 63 N. W. Rep. 1116. 
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62. JODGMENT—Res Judicata.—A judgment upon the 
merits is an absolute bar to a second suit between the 
same parties on the same cause of action. This is 
termed “estoppel by former judgment.” But where the 
second suit is on a different cause of action the opera- 
tion of the judgment in the first action as an estoppel 
is limited to those issues of fact actually litigated, and 
upon the determination of which the finding or verdict 
was rendered. This is termed “estoppel by former 
verdict.” Estoppel by former judgment, being a bar 
to the second action, must be pleaded; but estoppei 
by former verdict, being merely conclusive evidence 
of the facts actually litigated and determined in the 
first action need not be pleaded.—SWaANkK V. ST. PAUL 
City Ry. Co., Minn., 63 N. W. Rep. 1087. 

63. JUDICIAL SALES. — Relief under Mansf. Dig. §§ 
3058, 3059, providing that, if any person refuses to pay 
the amount bid for any property struck off to him the 
officer may resell the same and recover the loss by 
summary proceedings, is obtainable, if at all, in a 
court of law.—HARDER V. SAYLE STEGALL COMMISSION 
Co., Ark., 318. W. Rep. 979. 


64. JUDICIAL SALES.—Where a purchaser at a sale by 
a trusteee under order of court was fully cognizant of 
a defect in the title, equity will not relieve him from 
liability to comply with the terms of the sale on the 
ground that the defect renders the title unmarketable. 
—STEWART V. DEVRIES, Md., 32 Atl. Rep. 285. 


65. LANDLORD AND TENAN1T—Rent—Statute of Frauds. 
—The execution of a lease under seal by one purport- 
ing to be the owner’s agent may be ratified by the 
owner so as to take it out of the statute of frauds.— 
BLESS V. JENKINS, Mo., 31S. W. Rep. 938. 


66. LANDLORD AND TENANT—Surrender of Lease.— 
Where defendant was in possession of a building under 
a lease for a term of years, retained the keys and the 
actual possession of the lower floor, where the office 
was, the fact that he moved out his stock and paid 
rent up toa certain date, under a verbal agreement 
between him and the lessor that the lease should de- 
termine at that date, but that defendant could remain 
in the office until the building was rented, is not a sur- 
render by operation of law, within Rev. St. § 2302, pro- 
viding that no interest in lands shall be surrendered 
unless by operation of law or by conveyance in writing. 
—BURNHAM V. O’GRADY, Wis., 683 N. W. Rep. 1049. 


67. LIBEL — Privileged Communications.—Where it 
appears, from a complaint in an action for libel based 
on an allegation in a pleading in another action, that 
the defamatory allegation was wholly gratuitous, ir- 
relevant, and immaterial; that it was well known by 
defendant to be false anc untrue;thatit was published 
without cause or justification, and with express malice 
—it is not privileged.—SHERWOOD V. POWELL, Minn., 
63 N. W. Rep. 1103. 


68. LIFE INSURANCE—Application—Warranty.—W here 
an application for insurance contains, under a head- 
ing “Family Record of the Applicant,” a tabulated 
form to be filled out, containing acolumn for brothers, 
“living” and ‘‘dead,” a failure of the applicant to 
state,in the “dead” column, the name of a brother 
who was born and died before he was himself born, 
and of whom he had no knowledge, is not a breach of 
warranty.—MUTUAL LIFE INS. CO. OF NEW YORK y. 
BAKER, Tex., 31S. W. Rep. 1072. 


69. LIFE INSURANCE — Husband’s Life — Joint Rights 
of Wife and Children. — Gen. St. 1865, ch. 15, § 115, pro- 
vides that a married woman may cause her husband’s 
life to be insured for her sole use, and that the insur- 
ance shall be payable to her for her own use. Section 
18 provides that, where a policy is expressed to be for 
the benefit of any married woman, it shall inure to her 
separate use and benefit, and that of her children: 
Held, that a policy of insurance procured by a married 
woman on her husband’s life, and payable to her or 
her legal representatives, inured to the separate use 
and benefit of the assured and her children jointly.— 
REED Vv. PAINTER, Mo., 318. W. Rep. 919. 





70. LIFE INSURANCE — Policy — Bill for Accounting~ 
The relation between the holder of a matured seqj. 
tontine policy and the insurance company is thatof 
debtor and creditor merely, and involves no trust rp. 
lation ; and a policy holder who is dissatisfied with the 
amount of the surplus which is apportioned to him by 
the company, pursuant to the terms of the Policy, 
cannot maintain a bill for accounting and discovery 
when there are no sufficient allegations of fraud, 
EVERSON V. EQUITABLE LIFE ASSUR. CO., U. 8.0, 6, 
(Penn.), 68 Fed. Rep. 258. 

71. LIFE INSURANCE — Suicide as a Defense. —In gp 
action upon an insurance policy, where the defense 
Set up is suicide, the burden of proving it is upon the 
party alleging it, if there it no concession on the part 
of the other party that the insured came to his death 
by any other than a natural cause.—HALE V. Lire ly. 
DEMNITY & INVESTMENT 0O., Minn., 63 N. W. Rep. 118, 

72. LIMITATIONS—Interest.—The cause of action jp 
favor of an indorser against a prior accommodation 
indorser, for money paid in satisfaction of a note after 
default, accrues when the payment is made, and not at 
the time his liability attaches.—-MCCRADY Vv. Jongs, 
8. Car., 22S. E. Rep. 414. 

73. MASTER AND SERVANT—Negligence—Vice Prinei- 
pal.—The foreman of the switch yard of a railway 
company, having power to employ and discharge 
other enployees, who are subject to his control, is not 
the fellow-servant of such employees, as regards his 
acts in assisting in the making up of trains.—TExasé 
P. Ry. Co. v. REED, Tex., 31S. W. Rep. 1058. 

74. MECHANIC’s LIEN— Adjoining Owners. — Under 
Mills’ Ann. St. § 2867, giving a lien to one who doe 
work by contract with the ‘‘owner of any land, his 
agent or trustee,” and restricting the lien to the land 
of the contracting owner, or his interest therein at the 
time the contract is made, and to work done 
“upon such land,” the owner of one of several adjoin- 
ing lots cannot, inthe absence of any agency, so con: 
tract as to charge the other lots with a lien, nor can he 
charge his own land with alien for work done onthe 
adjoining lots.—JOHNSON V. BENNETT, Colo., 40 Pac, 
Rep. 847. 


75. MECHANIC’S LIEN — Contractor’s Bond.—A slight 
departure from the plans and specifications of the 
work, without the knowledge of the sureties upon the 
bond, where alterations are authorized by the con- 
tract the performance of which the bond was given to 
secure, will not relieve the sureties from liability upon 
the bond.—RISSE V. HOPKINS PLANING MILL Co., Kan., 
40 Pac. Rep. 904. 

76. MECHANIC’S LIEN—Fixtures—Mining Machinery, 
—Mining machinery placed in a building erected on 
land by persons working the land under a miners 
license does not become part of the land, so thata 
mechanic’s lien can attach to it.—SPRINGFIELD FOUN- 
DRY & MACHINE CoO. v. COLE, Mo., 318. W. Rep. 922. 

77. MECHANICS’ LIENS—Parties.—Though, where the 
contract with the original contractor is void on a¢- 
count of the failure to record the same with the coun- 
ty recorder, the contractor is not a necessary party to 
an action by laLorers and material mento enforce mé 
chanics’ liens, yet he may be made a party, so as toen- 
force his personal liability, thereby avoiding a multi- 
plicity of suits.—WoOoD V. OAKLAND & B. RAPID-TRAN- 
sit Co., Cal.,40 Pac. Rep. 806. 

78. MORTGAGE—Satisfaction.—When a certificate of 
the discharge of a mortgage, duly executed by the 
executors of the mortgagee, is presented to a county 
clerk, he is not bound to search for assig;nments of 
the mortgage, before he makes the statutory entry of 
discharge on the record.—STaTE V. PARKER, N. J., 32 
Atl. Rep. 260. 

79. MORTGAGE—Trust Deed—Foreclosure.—Where a0 
administratrix, under a decree of court, authorizing 
her to execute a trust deed on property, executes& 
trust deed with power of sale on default, and the 
amount so obtained 1s used to satisfy a claim allowed 
against the estate, the instrument may be foreclosed 
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asa mortgage. — PERSHING Vv. WOLFE, Colo., 40 Pac. 

Rep. 856. 

90. MORTGAGE BY PARTNER — Firm Creditors. — A 
mortgage of his interest in firm property by one part- 
ner to secure his individual debt does not abridge the 
rights to creditors to attach such property for firm 
debts. -EWART V. NAVE MCCORD MERCANTILE CO., Mo., 
318. W. Rep. 1041. 

81. MUNICIPAL CORPORATIONS— Bonds.—Bonds duly 
and lawfully issued by a municipal corporation can- 
not be rendered invalid in the hands of a bona fide 
holder by the fact that such corporation, though 
properly a city, has issued such bonds under the name 
of a Village, it having previously been recognized as a 
yillage in an act of the legislature changing its name, 
and having levied and collected taxes, passed ordi- 
nances, and otherwise acted asa village.—CORNELL 
UNIVERSITY V. VILLAGE OF MAUMEE, U.S. ©. C. (Ohio), 
68 Fed. Rep. 418. 

82. MUNICIPAL CORPORATION — City Indebtedness — 
Constitutional Limit.—Where, in defense to an action 
toenjoin a city from carrying out a contract for pav- 
ing, on the ground that it is in violation of Const. art 
13, § 6, limiting the indebtedness of a city, defendants 
setup that the cost of the paving is payable out ofa 
specialfund assessed against the abutting land, and 
did not constitute a liability of the city, defendants 
must show that proper steps have been taken to assess 
the abutting lands for the paving, and that the con- 
tractor has expressly agreed to accept the fund raised 
by such assessment, and has waived all right to hold 
the city liable for the cost of the paving.—ATKINSON 
y. CITY OF GREAT FALLS, Mont., 40 Pac. Rep. 877. 

83. MUNICIPAL CORPORATION — Damages — Water 
Courses.—Where a city which is authorized by law to 
establish a system of waterworks, and to maintain the 
same indefinitely, erects a dam for the purpose of pro- 
curing a water supply, a property owner who is injured 
by the erection of such dam may recover damages 
both past and prospective.— CITY OF CENTRALIA vy. 
WRIGHT, Ill., 41 N. E. Rep. 217. 

8. MUNICIPAL CORPORATION—Dedication of Street.— 
When a space which is indicated on the plot of a town 
site as a public street is used, occupied, and enjoyed as 
suchjfor a series of years, for the use and purposes of 
traffic and commerce, and private rights have been 
acquired with reference thereto, the dedication to 
public use has thereby become so effectual as to pre 
clude the owner of the soil from retaking the property 
free from the servitude of way.—ARMISTEAD VY. VICKS- 
BburG, 8S. & P. R. R., La., 17 South. Rep. 888. 

8. MUNICIPAL CORPORATION—Ordinance—License.— 
Under a charter empowering a city to impose a tax on 
vehicles for street use, and also a tax on occupation, 
acity may impose a license tax on vehicles for use in 
particular occupations, in addition to that imposed 
for street use.— CITY OF ST. LOUIS Vv. WEITZEL, Mo., 31 
8. W. Rep. 1045. 

8. NEGLIGENCE—Breaking of Dam.—The fact that 
one knew of the dangerous condition of adam, and 
failed to institute a special proceeding provided by 
Act Feb. 16, 1877, giving persons living on a stream be- 
low a dam, who deem the same insecure, the right to 
institute a proceeding to have the dam declared dan- 
gerous, will not bar an action by him for damages 
caused by a subsequent breaking of the dam.—HOL 
LENBACK V. DINGWELL, Mont., 40 Pac. Rep. 863. 

87. NEGLIGENCE—Dangerous Premises.—Plaintiff al- 
leged that his intestate was invited by defendant into 
an uncompleted building, to make certain estimates. 
At the head of the stairs there was a hallway, in which 
there was a partially open window. Deceased fol- 
lowed defendant up the stairs, thrust his head through 
the window, without knowledge that the window was 
Ppartofthe elevator shaft, and was struck by the de- 
scending elevator: Held, that defendant was not guilty 
of any breach of duty to the deceased, and therefore 
the facts alleged did not constitute a cause of action.— 
PEAKE V. BUELL, Wis., 63N. W. Rep. 1052. 





88. NEGLIGENCE—Injuries to Wife.—Recovery by a 
a husband for injuries to his wife is limited to his act- 
ual pecuniary loss, including medical attendance, 
nursing, and other expenses incurred in effecting a 
cure, and to compensation for his own loss of time in 
caring for his wife, and for the future expense likely 
to be incurred by him as a direct result of the accident, 
and also for the loss, past, present, and prospective, 
of the society and: services of the wife, caused by the 
injuries.—UNION Pac. Ry. Co. Vv. JONES, Colo., 40 Pac. 
Rep. 891. 

89. NEGLIGENCE—Obstruction in Stream—Damages.— 
The railroad company placing piles in navigable 
waters to protect the bridge, laid under legislative 
authority, must use all necessary protections for the se- 
curity of commerce; and if, because precautions are 
not used, a vessel is lostor injured by contact with the 
pile structures, the company will be responsible.— 
DARRALL V. SOUTHERN PAc. R. Co., La., 17 South. Rep. 
884. 

90. NEGLIGENCE — Runaway Horse. — Where a horse 
runs away without fault of the driver at the start, or 
lack of proper care to control it a person kuocked 
down and injured cannot recover.—ROBINSON Vv. SIMP- 
SON, Dela., 32 Atl. Rep. 287. 

91. NEGLIGENCE OF INFANT—Street-Car — Degree of 
Care.—Although a child may be ina public highway 
through the fault or negligence of its parents, and so 
be improperly there, yet, if he be injured through the 
negligence of the defendant, he is not precluded from 
his redress. Ifthe defendant knows that such a per- 
son is in the highway, he is bound to a proportionate 
degree of watchfulness,—to the utmost circumspec- 
tion. And what would be but ordinary neglect in re- 
gard to one whom he had supposed to be a person of 
full age and capacity would be gross neglect as toa 
child, or one known to be incapable of escaping dan- 
ger.—BARNES V. SHREVEPORT CITY R. Co., La., 17 South. 
Rep. 782. 

92. NEGOTIABLE INSTRUMENT — Parol Evidence.— 
Parol evidence is admissible to show that a note, 
though in the possession of the payee, was delivered 
with the understanding that it would not be binding 
upon the makers unless signed by other persons.— 
MERCHANTS’ NAT. BANK V. MCANULTY, Tex., 318. W. 
Rep. 1091. 

98. NEw TRIAL — Retrospective Acts. — When an ac- 
tion or other judicial proceeding has been tried, anda 
decision rendered, the legislature cannot, by an act 
subsequently passed, grant a new trial, ora trial de 
novo.—STATE V. FLINT, Minn., 63 N. W. Rep. 11138. 

94. PARTNERSHIP — Evidence.—A partnership, as to 
third persons, may be shown by facts which would not 
prove a partnership inter se.—BISSELL’S EXR’s Vv. 
WARDE, Mo., 318. W. Rep. 928. 

95. PARTNERSHIP—Evidence.—Defendant was an at- 
torney at law and agreed to render all the legal serv- 
ices necessary to protect W in the enjoyment of certain 
mines, the lease of which defendant was active in pro- 
curing, and was to receive therefor part of the net 
profits. W had the exclusive management and con- 
trol of the mines: Held, that the agreement did not 
make a partnership inter se, in the absence of the es 
toppel, as to third persons.—OMAHA & GRANT SMELTING 
& REFINING Co. v. RUCKER, Colo., 40 Pac. Rep. 853. 

96. PRINCIPAL AND SURETY — Sheriff's Bond.—The su- 
reties upon the official bond of a sheriff, conditioned for 
the faithful performance of the duties of his office, are 
liable for his acts in seizing, upon a writ of attachment, 
property of the debtor which is exempt, and refusing 
to release it upon demand of the debtor. The act, al- 
though unlawful, is one done by the sheriff under color 
and by virtue of his office, and constitutes a breach of 
the condition of the bond.—HURSEY Vv. MARTY, Minn., 
63 N. W. Rep. 1090. 

97. PUBLIC LanDS—Mortgage before Final Proof.—A 
mortgage or a trust deed of land by a pre-emptor prior 
to the time of making his final proof thereon is not a 
grant or conveyance, within Rey. St. U. 8. § 2262, pro- 
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viding that ‘‘any grant or conveyance which he may 
have made except in the hands of a bona jide purchaser 
for valuable consideration, is null and void except as 
provided in section 2288.”—WILCOX v. JOHN, Colo., 40 
Pac. Rep. 880. 

98. PUBLIC LANDS — Railroad Land Grants—Reserva- 
tions.—In cases of Mexican grants by specific bounda- 
ries, lands claimed by the grantees to be within those 
boundaries are not public lands, within the operation 
of a railroad land grant, if, at the date of the latter, the 
question of the true iocation of the boundaries of the 
private grant is pending and undetermined.—SourTH- 
ERN Pac. R. Co. v. BRown, U. 8. C. U. (Cal.), 68 Fed. 
Rep. 333. 

99. QUO WARRANTO—Right of Corporation.—An action 
in quo warranto will lie against a railroad corporation 
to contest its claim to exercise a right or privilege to 
or in the canal lands of the State.—STaTE Vv. PITTs- 
BURGH, C. C. & St. L. Ry. Co., Ohio, 41 N. E. Rep. 205. 

100. QUO WARRANTO—Title to Office.—The State at- 
torney has no authority to file an information in the 
nature of a quo warranto against one in possession of 
an office.—HAWKINS V. STATE, Md., 82 Atl. Rep. 278, 


101. RAILROAD ComMPpANY—Fires—Measure of Damages. 
—The measure of damages in an action to recover for 
aninjury to a perennial crop in this case, growing 
grass—is the difference in the market value of the real 
property immediately before and its value immediately 
after the infliction of the injury, and, when ascertain- 
ing this difference, evidence that another crop of some 
character and value may be grown on the land the 
same growing period, and of the average yield of like 
crops, of the average market price, the ordinary ex- 
pense of harvesting and marketing such crops, the 
condition of that particular crop before the injury, and 
any other fact existing at the time of the loss tending 
to show how and to what extent the injury decreased 
and diminished the value of the farm may be consid- 
ered.—WARD V. CHICAGO, M. & ST. P. Ry. Co., Minn., 
63 N. W. Rep. 1104. 


102. RAILROAD COMPANY—Injury to Child—Contribu- 
tory Negligence.—Any contributory negligence which 
is a proximate cause of an injury is suflicient to defeat 
a recovery, though the co operating negligence of de- 
fendant was negligence per se, such as the violation of 
an ordinance or statute.—PAYNE V. CHICAGO & A. R. 
Co., Mo., 818. W. Rep. 885. 


103. RAILROAD COMPANY — Right to Use Another 
Track.—Railroad companies with franchises to use the 
same street may be required to use one track, and in 
the exercise of this power a company may acquire the 
right to use the tracks laid by another, but compensa- 
tion for such use must be made.—NEW ORLEANS & C. 
R. Co. v. CANAL & C. R. Co., La., 17 South. Rep. 834. 

104. RAILROAD COMPANY—Street Railways— Obstruc- 
tion.—In the absence of municipal authority regulat- 
ing the use of streets in which street railways have 
been constructed under the law and city ordinances, 
and are in daily use, by persons who claim the right to 
use such streets in a manner which will necessarily in- 
terfere with the running of the cars on such railways, 
or with the appliances constructed to propel such cars, 
a court of equity will, when called upon, restrain a 
party claiming such right from interfering with or ob- 
structing the usual and ordinary running of the cars of 
such street railway. — MILLVILLE TRACTION Co. Vv. 
GOODWIN, N.J., 32 Atl. Rep. 263. 

105. SALE OF PERSONALTY — Delivery — Bill of Sale.— 
On asale of personal property incapable of manual 
delivery, the delivery, on payment of the purchase 
price, of a bill of sale, under an agreement that the 
vendor shall hold the property as bailee, will pass the 
title to the vendee.—WHITE V. MCCRACKEN, Ark., 318. 
W. Rep. 882. 

106. STATUTES — Interpretation — Taxation.—A con- 
struction will not be put upon a statute concerning the 
imposition and collection of taxes which would enable 
taxpayers, for whom no purpose of exemption is ex- 
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pressed, to escape taxation, if the act is reasonably 
susceptible of any other construction, whereby 4 
revenu3 is secured. — BOARD OF COM’RS OF Cogrgg 
COUNTY V. ANDERSON, U.S. C. C. of App., 68 Fed, Rep, 
341. 

107. TAXATION — Exemption — Sale of Charter,—]p. 
munity from taxation granted a corporation by ity 
charter is personal, and cannot be transferred by a 
sale of the charter without the consent of the State. 
STATE v. MERCANTILE BANK, Tenn., 318. W. Rep. op, 

108. TAXATION — Exemptions. —In a proceeding to 
recover taxes from a corporation, the regularity of 
the corporate existence cannot be attacked, but the 
immunities claimed under its charter may be ques. 
tioned.—STATE v. PLANTERS’ FIRE & MARINE INS, Oo, 
Tenn., 318. W. Rep. 992. 


109. TAXATION—License of Carrier—Interstate Com. 
merce.—A city situated on a branch line, and not the 
main line, of a foreign railway corporation engaged 
in business involving interstate commerce, cannot 
impose on the company a license tax on the privilege 
of engaging in the business of a common carrier 
within its limits.—CITY OF SAN BERNARDINO V. SouTs- 
ERN Pac. Co., Cal., 40 Pac. Rep. 796. 


110. TAX SALE—Validity.—A tax sale is not void, un- 
der Code 1880, § 527, declaring that, if a purchaser ata 
tax sale shall not immediately pay, the collector shall 
offer the land again, because the collector did not ¢ol- 
lect the purchase price till four days after the sale, 
where the sale was made for cash, and there wasno 
agreement by the collector to wait such time for the 
money, the delay being for the mutual convenience of 





the collector and purchaser.—JUDAH V. BROTHERS, 


Miss., 17 South, Rep. 752. 

111. TRIAL—Examination of Juror.—It is error to pre- 
vent a party from examining a juror, as to his compe- 
tency,on his voir dire.—PADUCAH, T. & A. R. Co, ¥, 
MUZZELL, Tenn., 318. W. Rep. 999. 


112. TRIAL—Verdict.—After the jury had retired to 
consider their verdict, they returned into court, and 
presented a verdict wholly unjustified by the evidence, 
From subsequent proceedings it sufficiently appears 
that it was not the verdict intended to be rendered by 
the jury: Held, under all the circumstances, the 
judge did not abuse his discretion in refusing to re- 
ceive the verdict, and in sending the jury back to re- 
consider their verdict.—ALDRICH V. GRAND RAPIDS 
CYCLE Co., Minn., 63 N. W. Rep. 1115. 

113. Trust — Following Trust Funds.—One who has 
consigned merchandise for sale to a firm cannot re- 
cover the proceeds thereof, in an action against the re- 
ceiver of the firm, where the funds could not be fol- 
lowed into any property or money which came into 
the hands of the receiver.—HENIKA V. HEINEMANS, 
Wis., 63 N. W. Rep. 1047. 

114. TRUSTS — Investment.—_Where property is ie- 
vised to a trustee to pay the income to a person for 
life, with remainder tothe children of the life tenant, 
the court cannot require the trustee to invest part of 
the corpus of the estate in household furniture and 
stock for the use of the life tenant, the remaindermen 
not being before the court.—STOUFFER V. CLAGETI, 
Md., 32 Atl. Rep. 284. 

115. VENDOR’s LIEN—Burden of Proof.—Where a note 
does not show that it was given for the price of land, 
and declares that it is secured by rent on other prop- 
erty, and the deed conveying the land recites a cash 
consideration and reserves no lien, in an action to 
foreclose his lien, the burden is on the vendor to show 
that a lien on the land was reserved.—WEEKS V. Bak 
TON, Tex., 31S. W. Rep. 1071. 

116. WILL CONTEST—Mental Incapacity.—An instruc: 
tion that the will was valid if, at the time testator made 
the will, he had sufficient understanding and intelli- 
gence to transact his ordinary business affairs, and un- 
stood what disposition he was making of his property, 
and to whom he was giving it, is proper.—FARMERV- 
FARMER, Mo., 318. W. Rep. 926. 
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